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A. IDENTITY OF PETITIONER 

Respondent/Cross-Appellant Jean M. Walsh asks this Court to 

accept review of the Court of Appeals' decision below, designated in part 

B of this Petition, as one terminating review. In the alternative, Dr. Walsh 

asks that this motion be considered a motion for discretionary review. 

B. COURT OF APPEALS DECISION 

The decision of the Washington State Court of Appeals, Division 

II, in the matter of the Domestic Partnership of Jean M. Walsh and 

Kathryn L. Reynolds, Cause No. 51125-8-11, was filed on June 25, 2019 

(hereinafter "Walsh If'). App. A-1 through 33. An order denying 

reconsideration was filed on August 7, 2019. App. A-34. An order 

denying Dr. Walsh's motion to publish was filed on August 14, 2019. 

App. A-35. 

C. ISSUES PRESENTED FOR REVIEW 

1. Whether application of the Committed Intimate Relationship 
("CIR") doctrine to unmarried individuals who were legally 
barred from marrying one another for the entire length of their 
relationship and who scrupulously kept each partner's property 
separate violates the U.S. Constitution? 

2. Whether application of the CIR doctrine to unmarried individuals 
who scrupulously kept each partner's property separate, resulting 
in a judicial decision retroactively redefining property as 
community-like, and distributing it from one individual to 
another, violates the Washington Constitution? 

3. Whether the trial court's alternative finding that the parties 
agreed to maintain all property acquired by them as separate 



D. 

property from the commencement of their relationship in 1988 
sufficiently characterizes the parties' property such that further 
remand of that issue to the trial court is unnecessary? 

STATEMENT OF THE CASE 

Jean Walsh and Kathryn Reynolds are two women who began 

living together in California in 1988. Dr. Walsh, an established surgeon, 

separately owned a residence and medical practice. At Ms. Reynolds' 

suggestion, Ms. Reynolds assumed the tasks previously performed by 

Dr. Walsh's housekeeper, and was compensated at an equal or greater 

scale than the prior housekeeper. Ms. Reynolds reported this as income 

to the Internal Revenue Service, and also established a SEP IRA related 

to this income. Up until September 2011, when temporary orders were 

issued, Dr. Walsh had paid Ms. Reynolds over $500,000 as wages. Dr. 

Walsh also paid substantially all household and child expenses. 

Dr. Walsh gave birth to the parties' first two children, in 1992 

and 1996. The relationship ceased to be intimate in 1994. In 1998, Ms. 

Reynolds had a child. Each child was cross-adopted by the non-birth 

mother. Neither was the birth coach for the other. 2016 RP 91. In 

assessing this relationship, the trial court found "the parties continued to 

cohabit for the purpose of raising their children, not for the purpose of 

sharing an intimate relationship with each other. At its core, that is not a 

marital-like relationship." 2017 FF 7B, CP 639. 
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The parties kept all finances separate. At no time did they acquire 

any joint accounts or debts. On the few occasions they intended to jointly 

own items, that property was jointly titled.1 

Dr. Walsh and Ms. Reynolds never married. Same-sex marriage 

was not legally recognized in California during their residence there and 

was barred in Washington during their residence here. The parties first 

registered as domestic partners in California in March 2000-but for 

significantly limited purposes. The California registration statute 

specifically disclaimed creating any interest in "rights similar to 

community property or quasi-community property." 2012 FF 5, CP 367. 

In June 2000, the family moved to Washington. Effective January 

1, 2005, California legislatively expanded its domestic partnership law 

to include future acquisition of community property rights. The 

legislation also allowed registered parties to opt out of the expanded 

features. As of that date, the parties were residing in Washington, and 

received no direct notice of the statute. CP 368. 

1 The trial court found by "clear, cogent and convincing evidence" that the parties 
formed "an agreement for each party to acquire and maintain separate property." CP 
148. Walsh II nonetheless includes a remand instruction for further consideration of 
"whether the parties had an agreement to maintain separate property." App. A-33. 
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The parties registered as domestic partners in Washington in 

August 2009-again for limited purposes. The 2008 domestic 

partnership statute then in effect provided: "Any community property 

rights of domestic partners ... shall apply" from June 12, 2008, or a later 

date. RCW 26.60.080. The parties separated seven months later. CP 369. 

The first trial was held in July 2012, with the Decree of 

Dissolution entered on November 6, 2012. The trial court determined 

January 1, 2005, as the start date of the parties' committed intimate 

relationship, choosing the effective date of California's expanded 

domestic partnership law. The trial court found that there was no legal 

basis for finding an earlier equitable relationship without violating the 

constitutional rights of the parties. Both parties appealed, resulting in a 

published decision dated September 30, 2014. Walsh v. Reynolds, 183 

Wn. App. 830,335 P.3d 184 (2014), rev. denied, 182 Wn.2d 1017 (2015) 

("Walsh f'). A second trial was held in June 2016, with Findings and 

Conclusions entered November 22, 2017. The court found by "clear, 

cogent and convincing evidence" that, even had a CIR commenced in , 

1988, the parties agreed to, and did, maintain separate property 

throughout the duration of their relationship. App. A-28, CP 748. Again, 

both parties appealed, resulting in the opinion from which Dr. Walsh 

now seeks review. 
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In Walsh II, the Court of Appeals did not specify which, if any, 

of the trial court's 2017 Findings and Conclusions it upheld or 

overturned. 2 It nonetheless opined that proper characterization of 

property was a necessary prerequisite to enforceability of the parties' 

separate property agreement, and thus ignored the trial court's 

determination that the agreement was effective for the duration of the 

parties' relationship, which began in 1988. That error alone supports 

review. 

E. ARGUMENT 

I. The Decision Below Violates The U.S. Constitution. 

In Stop the Beach Renourishment, Inc. v. Florida Department of 

Environmental Protection, 560 U.S. 702 (2010), six Justices agreed that 

state court decisions that "declare[] that what was once an established 

right of private property no longer exists," id at 715 (plurality op.), or 

otherwise "eliminate[] an established property right," id at 735 

(Kennedy, J., concurring in part and concurring in the judgment), violate 

the U.S. Constitution. Justice Scalia, joined by Chief Justice Roberts, 

Justice Thomas, and Justice Alito, located the source of that right in the 

Takings Clause. See id at 715-28 (plurality op.). Justice Kennedy,joined 

2 Although Walsh J states that neither party raised a due process argument on appeal 
(fu. 23), Walsh JJ found the Walsh constitutional arguments before the Court. App. A-
23. 
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by Justice Sotomayor, located it in the Due Process Clause ("nor shall 

any state deprive any person of life, liberty, or property, without due 

process oflaw," U.S. Const. amend. IV, § 1 ). See id at 735-36 (Kennedy, 

J., concurring in part and concurring in the judgment). 

Despite the fractured opinions, the import of Stop the Beach is 

clear: "[T]he U.S. Constitution ... protect[s] againstjudicial redefinition 

of property rights" that results in private property being taken from an 

individual in unexpected ways. Josh Patashnik, Bringing a Judicial 

Takings Claim, 64 STAN. L. REv. 255, 256 (2012). The decision below 

refused to give effect to that clear constitutional imperative. 

A. The Decision Below Violates the Takings Clause 
of the U.S. Constitution. 

The Court of Appeals offered a single and incorrect reason for 

"reject[ing] Walsh's argument" that stripping her of her property 

"constituted an unconstitutional taking under federal law": "[t]here [is] 

no federally recognized judicial takings doctrine." App. A-24. 

To be sure, "a majority of the United States Supreme Court did 

not hold that such a cause of action was available" in Stop the Beach. 

Jonna Corp. v. City of Sunnyvale, 2017 WL 2617983, at *6 (N.D. Cal. 

June 16, 2017). But Stop the Beach "did not create" the judicial takings 

doctrine; "the theory of judicial takings existed prior to 2010." Smith v. 
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United States, 709 F.3d 1114, 1117 (Fed. Cir. 2013). The text of the 

Takings Clause alone makes that proposition obvious: "nor shall private 

property be taken for public use, without just compensation." U.S. Const. 

amend. V; see Chicago, B. & Q.R. Co. v. Chicago, 166 U.S. 226 (1897) 

(Takings Clause applicable to states). Unlike the Ex Post Facto Clauses, 

see U.S. Const. Art. I, § 9, cl. 3; id § 10, cl. 1, the Takings Clause "is 

not addressed to the action of a specific branch or branches." Stop the 

Beach, 560 U.S. at 713 (plurality op.). "It is concerned simply with the 

act, and not with the governmental actor ('nor shall private property be 

taken')." Id at 713-14. As such, it "would be absurd to allow a State to 

do by judicial decree what the Takings Clause forbids it to do by 

legislative fiat." Id at 714. 

There can be no question that, if the Washington Legislature 

enacted a statute that had the effect of "transferring her property" from 

Dr. Walsh to Ms. Reynolds, App. A-24, that statute would be 

unconstitutional. See Keio v. City of New London, 545 U.S. 469, 477 

(2005) ("it has long been accepted that the sovereign may not take the 

property of [ one person] for the sole purpose of transferring it to another 

private party"); Calder v. Bull, 3 U.S. (3 Dall.) 386, 388 (1798) ("a law 

that takes property from A and gives it to B," no less than "a law that 

makes a man a Judge in his own cause," would be "contrary to the great 
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first principles" that underlie the U.S. Constitution). No doubt that is why 

the Legislature, in granting community property rights to same-sex 

domestic partners in 2008, explicitly declared that those rights would 

apply prospectively only: from the date of the partners' initial registration 

or June 12, 2008, whichever was later. RCW 26.60.080. 

In this regard, a judicial decision that retroactively redefines 

property via application of a common-law doctrine, and then orders a 

forced transfer of the redefined property, is no different from a statute 

for purposes of constitutional analysis. Just like applying the new 

statutory community-property regime to property previously acquired 

would have violated the Takings Clause, applying a common-law 

doctrine to strip a person of her title to personal property to give it to 

another person results in a similar violation of the constitutional 

prohibition. 

Yet, rather than follow Stop the Beach to its logical conclusion, 

the Court of Appeals demurred based on a concern that "extend[ing] the 

takings doctrine in such a manner would seemingly call many common 

law equitable doctrines into question." App. A-24. But, ifa common law 

doctrine violates a constitutional right, it should not only be called into 

question, it should be revoked. 
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Even if the Court of Appeals' concern were warranted, it would 

not be a reason to disregard the supreme law of the land. In all events, 

the concern is manifestly unjustified. The Court of Appeals' rejection of 

Dr. Walsh's federal takings claim is contrary to Supreme Court 

precedent, the judgment of the Legislature, and basic common sense. 

B. The Decision Below Violates Due Process. 

The Court of Appeals' additional conclusion, that retroactively 

redefining Dr. Walsh's separate property as property subject to equitable 

redistribution did not violate the Fourteenth Amendment's Due Process 

Clause, was equally flawed. 

Dr. Walsh argued that "she could not have reasonably expected 

that" the separate property she acquired in California before she moved 

to Washington, and which she scrupulously kept separate, "would 

someday be subject to equitable distribution under Washington common 

law." App. A-25. Rather than contesting that conclusion, the Court of 

Appeals held that it did not matter that Dr. Walsh could not have 

expected that her assets would be taken from her at the end of the 

relationship, because "due process does not prevent application of 

changes in the common law where no party's vested rights are affected." 

App. A-27. As such, the court held that Dr. Walsh had no "more than a 

'mere expectation' that distribution of assets upon termination of [her] 
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relationship would be governed by" a non-community-property-like 

regime. App. A-26. 

That is wrong both in law and logic. This conclusion is legally 

erroneous for a simple reason: The Due Process Clause protects more 

than just vested rights; it protects "a broad range of [property] interests." 

Perry v. Sindermann, 408 U.S. 593, 601 (1972). Consider an entitlement 

to benefits. Even though an individual does not hold title to a government 

benefit that she has not yet received, "[a] person's interest in a benefit is 

a 'property' interest for due process purposes" so long as the person's 

"claim of entitlement to the benefit" is based on extant property-law 

"rules or mutually explicit understandings." Id That rule is not unique 

to government benefits. To the contrary, the Due Process Clause protects 

all "'property' interests ... that are secured by 'existing rules or 

understandings."' Id ( quoting Bd of Regents of State Colleges v. Roth, 

408 U.S. 564, 577 (1972)). 

There can be no question here that the "rules or understandings" 

in place when Dr. Walsh acquired her property in California secured to 

her full and unassailable title to her own real and personal property. See 

App. A-27 (recognizing that California law "control[s] the character of 

the property acquired before the parties moved to Washington"). When 

Dr. Walsh and Ms. Reynolds began dating, all jurisdictions in the world 

10 



barred same-sex marriage, making the benefits and burdens of marriage 

unavailable. Even community-property-like regimes were entirely 

unavailable to same-sex couples in 1988. 

Indeed, "[u]ntil the mid-20th century, same-sex intimacy long 

had been condemned as immoral by the state itself in most Western 

nations, a belief often embodied in the criminal law." Obergefel/ v. 

Hodges, 135 S. Ct. 2584, 2596 (2015). Discriminatory laws persisted, 

moreover, years after the parties' final separation. RCW 26.04.010, 

defining marriage as "between a man and a woman," was not effectively 

repealed until November 6, 2012. The expectation that Dr. Walsh and 

Ms. Reynolds' relationship, which at its inception was potentially 

grounds for criminal punishment, would someday be the basis for 

imposition of a marriage-like property regime, was not realistic at the 

time. To pretend that these parties could and should have known their 

property would be distributed as if they had all along been "just like" an 

opposite-sex couple denies that reality. 

That they lived in two of the most progressive states in the nation 

for most of the duration of their relationship does not change that. If 

anything, it confirms the absurdity of ascribing to Dr. Walsh no more 

than a "mere expectation" that she and her property would not be subject 

to the rules of a marriage-like regime. For the first decade of their 
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relationship, California extended no formal recognition to same-sex 

partners at all. And, even once California enacted its Domestic 

Partnership Act, it "gave registered domestic partners only limited 

rights," which included little more than "hospital visitation 

privileges ... and health benefits." Perry v. Brown, 671 F.3d 1052, 1065 

(9th Cir. 2012) ( emphasis added), vacated and remanded sub nom. 

Hollingsworth v. Perry, 510 U.S. 693 (2013). California did not extend 

community property rights to same-sex partners until 2005. See Cal. 

Stats. 2003, ch. 421, § 4 (codified at Cal. Fam. Code§ 297.S(a)); see also 

In re Marriage Cases, 183 P.3d 384, 413-15 (Cal. 2008) (summarizing 

legislative developments). In so doing, California statutorily provided a 

mechanism for parties to opt out of the expanded provisions applicable 

to same-sex domestic partners. Dr. Walsh thus had no capacity to 

expect-let alone obligation to assume-that a court might one day order 

a forced transfer of her private property to Ms. Reynolds. 

Crucially, the Court of Appeals did not conclude otherwise. Nor 

could it have: historical facts are not subject to being rewritten by judicial 

fiat. Instead, the court relied on the fact that, "[b ]y the time Walsh and 

Reynolds made the choice to move to Washington, it was already well 

established here that community-like property principles applied to 

'stable, marital-like relationship[s] where both parties cohabit with 
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knowledge that a lawful marriage between them does not exist.'" 

App. A-26 (alteration in original) (quoting Connell v. Francisco, 127 

Wn.2d 339, 346, 898 P.2d 831, 834 (Wash. 1995)). There are two 

obvious problems with that conclusion: (1) "these parties intentionally 

chose not to engage in a 'marital-like' relationship with regard to 

property and debt acquisition" (2017 FF 8, CP 629), and (2) it was not 

"established here"-or anywhere else, for that matter-"that 

community-like property principles applied" to same-sex relationships 

at any relevant point. At the time they moved to Washington, no 

Washington court had yet held that same-sex couples could enjoy the 

benefit or be subject to the burdens of a community-property-like regime 

via the CIR doctrine. Indeed, even the Court of Appeals recognized as 

much.3 App. A-26 through 27. 

The court was equally wrong to conclude that Dr. Walsh had no 

vested rights to her property. A vested right is "[a] right that so 

completely and definitely belongs to a person that it cannot be impaired 

or taken away without the person's consent." Black's Law Dictionary 

3 That is why the court was wrong to conclude that Dr. Walsh had no "more than a 
'mere expectation"' that her property would stay hers. App. A-26. In short, Dr. Walsh's 
personal interest in her personal property constituted "property secured by 'existing 
rules or understandings,"' and thus protected by the Constitution. Perry, 408 U.S. at 
601 (quoting Roth, 408 U.S. at 577). 
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(11th ed. 2019).4 The Court of Appeals itself has defined a "vested right" 

as one that is "more than mere expectation based upon an anticipated 

continuance of the existing law[ s ]; it must have become a title, legal or 

equitable, to the present in future enjoyment of property, a demand, or a 

legal exemption from a demand by another." Dragons/ayer, Inc. v. Wash. 

State Gambling Comm 'n, 139 Wn. App. 433, 449 (2007) ( citations 

omitted); see SEIU Local 925 v. Dep't of Early Learning, 5 Wn. App. 

2d. 1016 (2018) (unpublished) (citing Dragons/ayer with approval). 

Here, no jurisdiction in the country afforded same-sex couples truly 

equal rights-and, more to the point, no jurisdiction in the country 

afforded same-sex couples the opportunity to share in the benefits and 

burdens of a community-property-like regime-at the time the parties 

registered as domestic partners in California. To say that Dr. Walsh 

lacked a vested right in her separate property is thus to disregard reality.5 

4 See also Merriam-Webster (defining "vested right" as "a right belonging completely 
and unconditionally to a person as a property interest which cannot be impaired or taken 
away (as through retroactive legislation) without the consent of the owner''), 
https://bit.ly/2Pjjyxl (last visited Aug. 19, 2019). 

5 That Dr. Walsh had a settled, vested right in her personal property is further confirmed 
by the fact that she and Ms. Reynolds chose to maintain entirely separate financial lives. 
They kept separate bank accounts; they did not assume the liabilities of each other's 
financial obligations; and their primary means of exchanging money was through an 
employer-employee relationship that was nothing like the normal commingling of 
marital funds. See App. A-2 through 3. As such, even under the crabbed view of the 
Due Process Clause that the Court of Appeals espoused below, Dr. Walsh still had a 
protected property interest within the meaning of the Due Process Clause to all of her 
property, except for the Federal Way house, titled as tenants in common, and a jointly 
titled vehicle. 
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It also would raise profound tensions with the Equal Protection 

Clause. The Court of Appeals held that "the committed intimate 

relationship doctrine treats same sex and opposite sex couples the 

same." App. A-27. That may be true today, but today is not the relevant 

time frame. Characterization of property as separate or community is 

determined as of the date of acquisition. In re Marriage of Gillespie, 89 

Wn. App. 390, 394 (1997). Again, even the court below recognized that 

the CIR doctrine did not reach same-sex couples when the parties moved 

to Washington. The decision below thus rewrites history in a way that 

retroactively imposes the financial burdens of a marriage-like regime on 

parties who were barred from obtaining the benefits of marriage. That 

result cannot be reconciled with basic principles of constitutional law. 

II. The Decision Below Violates The Washington 
Constitution As Well. 

The related Federal and State constitutional provisions are 

generally interpreted similarly, although there are instances where the 

State provisions can be interpreted as ''extending broader rights to its 

citizens." See State v. Gunwall, 106 Wn.2d 54, 61, 720 P.2d 808 (1986). 

The Washington Constitution contains a Takings Clause similar 

to that of the U.S. Constitution. See Wash. Const. Art. 1, § 16 (amend. 

9) ("No private property shall be taken or damaged for public or private 

15 



use without just compensation having been first made."). As the Court 

of Appeals recognized, this Court "recognized a judicial taking" doctrine 

in encroachment cases in Tyree v. Gosa, 11 Wn.2d 572, 119 P .2d 926 

(Wash. 1941). App. A-25. The court nevertheless concluded that because 

no "Washington court has found a court-ordered equitable distribution 

of property to constitute a 'taking,"' it need not apply the Clause to the 

present situation. App. A-25. That is not how constitutional law works. 

To be sure, this Court qualified Tyree in Arnold v. Melani, 75 

Wn.2d 143,449 P.2d 800 (1968) and Proctor v. Huntington, 169 Wn.2d 

491, 238 P.3d 1117 (2010).6 But nothing in this Court's case law 

suggests that the judicial takings doctrine is a dead letter. To the contrary, 

Arnold makes clear that "the protection of the concept of private 

property" is "a 'sacred' right" fully protected by the Constitution of this 

State. Arnold, 75 Wn.2d at 152. As such, a "court can grant the 

'exceptional relief of refusing to enforce a private citizen's property 

rights for the benefit of another private citizen" consistent with the 

Constitution of this State only when the other private citizen... "has 

shown, by clear and convincing evidence, that 'there is an enormous 

disparity in resulting hardships."' Proctor v. Huntington, 169 Wn.2d 

6 Both Arnold and Proctor involved encroachment of real property by adjoining 
landowners. Proctor (cited in Walsh II) concludes: "Nothing in our holding today 
undermines fundamental property rights: ... " 169 Wn.2d at 504. 
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491, 505 (2010) (Sanders, J., dissenting) (quoting Arnold, 75 Wn.2d at 

152) ( emphasis in original). Indeed, Arnold made plain that the correct 

analysis is not "a 'balancing of equities"' at all. 75 Wn.2d at 152. The 

Court of Appeals' decision, which turned entirely on the "authority" of 

the courts of this State ''to order equitable distribution" where the balance 

of equities supports it, App. A-25, is thus fundamentally irreconcilable 

with this Court's case law and Washington's Due Process Clause, see 

Wash. Const. Art. I, § 3. 

III. The Decision Below is Procedurally Defective. 

Ms. Reynolds made no assignments of error, instead stating only 

generally that "the trial court erred in entering its second set of findings, 

many of which are conclusions of law, and individually as to each and 

every finding that was entered on remand." (Reynolds App. BR. 2, para. 

3). Although RAP 10.3(a)(4) requires a "separate concise statement of 

each error a party contends was made by the trial court," nonetheless the 

Court of Appeals, citing RAP l .2(a), considered "the merits" of Ms. 

Reynolds' arguments. App. A-12. Even more unenlightening, Walsh II 

does not specify which Findings it overruled. These dual omissions have 

created a whiteout preventing the parties from knowing which, if any, 

specific Findings of Fact are no longer valid and thereby preventing them 

from reliably navigating forward from the opinion. It is unclear which, 
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if any, of the "challenged" Findings and Conclusions were overturned or 

upheld. 

This lack of specificity exacerbates the confusion surrounding 

the current standing of the trial court's factual and legal conclusions 

regarding the enforceability of the parties separate property agreement. 

As the Court of Appeals recognized, the trial court made "an alternative 

finding that the parties agreed to maintain all of their property as separate 

property." Furthermore, even if a CIR existed "as far back as 1988, there 

was nevertheless 'clear, cogent and convincing evidence' that the parties 

formed an agreement for each party to acquire and maintain separate 

property. (CP at 748)." App. A-28. The Court of Appeals nonetheless 

concluded that this did not provide an independent basis to affirm the 

trial court's property distribution, asserting: 

The trial court here has not yet properly determined 
the time period of the parties committed intimate 
relationship, and so has not yet properly characterized 
all the property acquired during the relationship. As 
part of this characterization of the parties property, the 
trial court must apply the presumption that all property 
acquired during the relationship is community-like 
property. 

App. A-29. This ignores that the trial court did determine the impact of 

the parties' separate property agreement on all property acquired, 

commencing in 1988, as if a CIR existed then. As a matter of law, the 
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quasi-community presumption would apply. The trial court properly 

concluded that, under those circumstances, all property was 

characterized as the separate property of the acquiring party. Yet Walsh 

II would subject the parties to yet a third trial court proceeding to 

determine what, if any, property is separate. This issue merits review. 

F. CONCLUSION 

For the entirety of their relationship, Jean Walsh and Kathryn 

Reynolds were ineligible to be married to one another in any jurisdiction 

in which they lived. Their registration under the original California 

statute afforded registered domestic partners only limited rights, and did 

not include access to the state's community property regime. When they 

moved to Washington, this state did not recognize any same-sex 

domestic partnership nor did it afford same-sex couples property rights 

on equal terms with heterosexual couples. 

Dr. Walsh ordered her affairs within that context, and could not 

have imagined the alternate reality later conjured up by the Court of 

Appeals. Her vested right in the property that she scrupulously kept 

separate for the entirety of the subject relationship merits protection, not 

judicial redistribution. 

The decision below thus adds injury to the insult to which this 

State and others subjected Dr. Walsh for nearly her entire life. It also 
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mangles basic property law concept~ and violates Dr. Walsh's 

fundamental rights. This Court should grant review. 

Petitioner respectfully requests this Court grant review. 

·DI& DATED this ~ day of September, 2019. 

SMITH ALLING, P.S. 

By:lf:Aka~ 
tiar~ A. Henderson,sBANo. 16175 

Robert E. Mack, WSBA No. 6225 
Attorneys for Appellant/Cross-Respondent 
1501 Dock Street 
Tacoma, WA 98402 
253-627-1091 
bhenderson@smithalling.com 
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UNPUBLISHED OPINION 

GLASGOW, J. - Kathryn Reynolds appeals, and Jean Walsh cross-appeals, from a court 

ordered division of community-like property that occurred as a result of their domestic 

partnership dissolution. Reynolds argues that the trial court ignored our prior decision in Walsh 

v. Reynolds, 183 Wn. App. 830, 335 P.3d 984 (2014) (Walsh I) and misapplied the committed 

intimate relationship doctrine to the parties' relationship. Walsh argues that our prior decision 

was incorrect because its application would violate her constitutional rights and was also 

improper under Washington common law. 

We hold that the trial court erred when it failed to follow the law of the case and when it 

declined to find a committed intimate relationship existed prior to 2005. The trial court also 

erred in conflating the issue of whether and when a committed intimate relationship existed with 

the issue of the proper characterization of the parties' property as separate or community-like, 

and there is no constitutional barrier to finding a committed intimate relationship prior to 2005. 

We reverse and remand for a different trial judge to enter findings consistent with the law 

of the case and the committed intimate relationship doctrine as articulated in this opinion. The 
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trial court must determine when, prior to 2005, the committed intimate relationship began in 

accordance with our prior decision. The trial court must apply the presumption that all property 

acquired during the committed intimate relationship is community-like. The court must then 

characterize the parties' property as either community-like or separate by applying that 

presumption and by considering whether the parties had an agreement to maintain separate 

property. The trial court must do so with the understanding that there is no constitutional barrier 

to applying the presumption to community-like property acquired during the committed intimate 

relationship. The trial court must then distribute the property accordingly. 

FACTS 

I. WALSH AND REYNOLDS'S RELATIONSHIP 

In 1988, while working as an orthopedic surgeon in Fresno, California, Jean Walsh met 

Kathryn Reynolds. After they dated for about three months, Reynolds moved into Walsh's 

home. Reynolds did not pay any part of the mortgage or utilities, but she and Walsh agreed that 

Walsh would pay Reynolds to perform housekeeping. During the time that they lived together, 

Walsh also made contributions to Reynolds's separate retirement account. And although the two 

lived together, they maintained separate bank accounts and finances during the course of their 20 

year relationship. 

In 1989, Reynolds was laid off from work and returned to school at Fresno State 

University. Walsh paid Reynolds's tuition and other school expenses. In 1990, Walsh and 

Reynolds decided to have a child and, in 1992, Walsh gave birth to Julia. 

After Julia was born, Walsh paid Reynolds additional money for providing daycare. In 

approximately January 1993, Reynolds moved out of Walsh's house but Walsh continued to pay 
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Reynolds for household and daycare services. A few months later, Reynolds moved back into 

Walsh's house and in December 1993, Reynolds adopted Julia. 

In 1996, Walsh gave birth to another child, Joe, whom Reynolds adopted in 1997. At 

some point prior to Joe's conception, the parties had stopped being physically intimate. In 1998, 

Reynolds gave birth to a third child, Emily, and Walsh adopted Emily in 2000. Walsh paid for 

all three adoptions. 

When Walsh was pregnant with Joe in 1996, she sold her private medical practice and 

one share of a local health management company, and she used the proceeds and money from 

her personal savings to purchase property in Fresno. Walsh's income decreased significantly 

after she sold her practice, but she continued to pay Reynolds at the same rate as she had before. 

In addition to paying Reynolds, Walsh paid all expenses for the children, mortgage, utilities, as 

well as other household expenses. 

When Reynolds paid for something for the children or the household, she would 

generally request and receive reimbursement from Walsh. For convenience, Walsh added 

Reynolds as an authorized user on two of her credit cards. However, throughout their 

relationship, Walsh and Reynolds otherwise maintained separate financial accounts and records. 

During their relationship, Walsh paid off a $7,500 credit card debt that Reynolds owed, which 

Reynolds repaid to Walsh through a $500 monthly deduction in Walsh's regular payments to 

Reynolds. Between 1990 and 2011, Walsh paid Reynolds over $500,000, which Reynolds 

reported as income. 

On March 6, 2000, Walsh and Reynolds registered as domestic partners in California, 

which, like Washington, is a community property state. CAL.FAM. CODE § 760. At the time, 
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though, California did not extend community property rights to domestic partners; the domestic 

partner statute instead addressed rights related to issues like healthcare. See Former CAL.FAM. 

CODE§ 297 (1999); CAL. HEALTH& SAFETY CODE§ 126l(a), § 1374.58. 

In April, Walsh sold her house in Fresno, California and purchased a house in Tacoma, 

Washington, where she found employment as an orthopedic surgeon. After moving to Tacoma 

with Reynolds and the children, Walsh continued to pay for the mortgage, health and dental 

insurance, auto insurance, the children's private school tuition, and other household expenses. 

Walsh provided Reynolds with medical benefits by listing her as a domestic partner with 

Walsh's insurer. Walsh also continued to pay Reynolds for childcare and housekeeping. Walsh 

and Reynolds each titled one car in their own name and titled another car in both of their names. 

In 2003, Walsh sold the house in Tacoma and used the proceeds to purchase a home in 

Federal Way, Washington. Walsh and Reynolds both signed the deed but Walsh took out a 

mortgage solely in her name. Reynolds did not make any financial contribution to the purchase 

or make any payment on the mortgage. Walsh paid for all utilities. 

Also in 2003, California amended its domestic partner law to extend all rights available 

to married couples, including community property rights, to California's registered domestic 

partners, effective January 1, 2005. CAL. FAM. CODE§ 297.5(a). The new law required notice to 

all California registered domestic partners about the change in the law. CAL. FAM. CODE§ 

299.3(a). Both Walsh and Reynolds denied ever receiving notice. Neither sought to change their 

domestic partner status in California. 
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In August 2009, Walsh and Reynolds registered as domestic partners in Washington. 

The parties separated seven months later on March 14, 2010. Walsh petitioned for dissolution on 

March 11, 2011. 

II. FIRST TRIAL 

The parties agreed on a parenting plan and child support for their children, then ages 19, 

16, and 13. The issues remaining for trial were property distribution and attorney fees. The 

parties had amassed over $2 million in real property, retirement savings, and investment 

accounts. After a three-day trial, the trial court concluded that the parties lived in a committed 

intimate relationship1 from January 1, 2005 to August 20, 2009 when they registered as domestic 

partners under Washington's Domestic Partnership Act, chapter 26.60 RCW. 

The court found that Walsh and Reynolds cohabited from 1988 to 2010 and the purpose 

of their relationship was to create a family. While Walsh was the principal earner, they both 

contributed time and energy to raising their family, they jointly remodeled their Federal Way 

home, and they intended to live together as a family. The court chose January 1, 2005 because it 

was the effective date of California's amendment to its domestic partnership statute expanding 

legal protections related to property available to married couples to domestic partnerships. 

Walsh I, 183 Wn. App. at 852-53; CAL. FAM. CODE§ 297.5(a). The trial court reasoned that 

picking any earlier date would retroactively alter the parties' property rights without due process 

oflaw. Walsh l, 183 Wn. App. at 852-53. The court also found that the couple intended to 

maintain separate assets and liabilities except for the Federal Way property and a van. The court 

1 The trial court used the term "equity relationship," which we also used in the initial appeal in 
this case. See Walsh l, 183 Wn. App. at 852-53. We use "committed intimate relationship" here 
because it has emerged as the more commonly used term. 
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noted in its oral ruling that if the parties had been a heterosexual couple and married in 2009, 

rather than registered as domestic partners, it "would not [have] hesitate[ d] to find that a 

[ committed intimate relationship] existed for the 20 plus years prior to the date of the marriage." 

Clerk's Papers (CP) at 412. 

The trial court ordered the parties to sell the Federal Way house, allowed an offset of 

approximately $40,000 to Walsh for her contribution of an inheritance from her father, and 

divided the remaining proceeds 51.89 percent to Walsh and 48.11 percent to Reynolds. The trial 

court awarded no maintenance to Reynolds. 

The trial court equally divided the remaining community-like property acquired between 

January 1, 2005 and March 14, 2010. The trial court also awarded Reynolds $35,117.50 in 

attorney fees and $2,400.75 in costs. Walsh appealed and Reynolds cross-appealed. 

III. FIRST APPEAL 

On appeal, we held in relevant part that the trial court correctly ruled Walsh and 

Reynolds had lived in a committed intimate relationship prior to registering as domestic partners 

in Washington in 2009, beginning at least as far back as the court's chosen date of January 1, 

2005. But we expressly determined that the trial court "should have extended the application of 

the [committed intimate relationship] doctrine to the parties' relationship before 2005, including 

their registered domestic partnership under California's act [in 2000], an unimpeachable 

indicator of the intended nature of their relationship." Walsh I, 183 Wn. App. at 848. We also 

noted in a footnote that no party had argued that treating any portion of Reynolds and Walsh's 

property as community-like would violate due process. Id. at 852 n.23. 
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We accordingly remanded to the trial court "to consider the extent of the parties' 

[committed intimate relationship] during this earlier pre-2005 period, to apply the [common law] 

factors to this portion of their relationship, and to revise its property distribution accordingly." 

Id at 853. Later in the opinion, we reiterated our disposition as a remand to the trial court "(l) to 

reconsider whether the parties had a common law [ committed intimate relationship] before 

January 1, 2005, and (2) if so, to redistribute the parties' community assets accordingly." Id at 

859. 

IV. REMAND 

After hearing two additional days of testimony, the trial court on remand found that the 

parties did not form a committed intimate relationship prior to 2005 and declined to revise its 

previous distribution of their assets, despite this court's opinion. 

The trial court concluded that our opinion did not require it to find that a committed 

intimate relationship existed before January 1, 2005. Instead, the court ruled that our decision 

only required it to reconsider the date of commencement of such a relationship. Because the trial 

court had previously concluded that the constitution did not allow it to apply equitable principles 

prior to January l, 2005, and we did not specifically address that reasoning in the initial appeal, 

the trial court decided that its constitutional concerns were still valid. The trial court further 

explained that applying equitable principles prior to the date that California law applied 

community property law to domestic partnerships, would undermine the parties' expectations to 

such a degree that it would violate the takings clause, due process, and equal protection. The 

trial court declined to follow our conclusion that the parties' registration as domestic partners in 

2000 was an "unimpeachable indicator of the intended nature of their relationship." CP at 769. 
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The trial court adopted its prior findings and conclusions by reference but also added 

findings that the parties' relationship was not "marital like," based on the fact that Walsh paid 

Reynolds for housekeeping and childcare and the parties stopped being physically intimate after 

their second child was born. CP at 771. The trial court said: "[T]his Court concludes that the 

parties' intent was not to create a committed intimate relationship whereby each party would 

have an interest in the property acquired during the relationship." CP at 771. Then, merging its 

discussion of whether a committed intimate relationship existed with its discussion of whether 

the parties had established an intent to maintain separate property, the court again concluded that 

"these parties intentionally chose not to engage in a 'marital like' relationship with regard to 

property and debt acquisition." CP at 771. 

Finally, the trial court found that even if the parties were in a committed intimate 

relationship that began in 1988, "there is clear, cogent and convincing evidence that [they] 

agreed to the characterization of all property acquired during their relationship" as separate 

property, through something akin to an oral prenuptial agreement. CP at 772. The court relied 

on the fact that Walsh paid Reynolds and Reynolds treated those payments as income for tax 

purposes. Walsh lent Reynolds money, which Reynolds repaid. The parties titled bank accounts 

and vehicles in their own names unless they intended a vehicle to belong to the family. The trial 

court then found ''that they did not intend to create community property." CP at 772-73. Thus, 

the trial court found no basis to redistribute the parties' assets and debts. 

The court ordered Walsh and Reynolds each to pay their own attorney fees and costs 

related to remand. The court concluded that the statute authorizing attorney fees in the 

dissolution of a marriage or domestic partnership does not apply to distribution of property in a 
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committed intimate relationship, and even if it did, Reynolds had income and assets available to 

pay her own attorney fees and costs. 

After the court issued its letter ruling, but before it issued a final order, Reynolds moved 

for discretionary review. Our commissioner denied review at that time. The trial court then 

entered its final order. Reynolds appeals from that order and Walsh cross-appeals. 

ANALYSIS 

I. COMMITTED INTIMATE RELATIONSHIPS 
AND STANDARD OF REVIEW 

The common law of committed intimate relationships can apply when the couple's 

relationship preceded a marriage or when the parties were never married. See Connell v. 

Franciso, 127 Wn.2d 339,346,898 P.2d 831 (1995); In re Marriage of Lindsey, 101 Wn.2d 299, 

304, 678 P .2d 328 ( 1984). In 2001, the courts began applying this doctrine to same sex couples. 

Vasquez v. Hawthorne, 145 Wn.2d 103, 107, 33 P.3d 735 (2001). Notably, Washington courts 

were willing to apply the doctrine to same sex couples even before the legislature made either 

marriage or "everything-but-marriage" domestic partnerships legally available to same sex 

couples in Washington. See id.; RCW 26.04.010 (Referendum Measure No. 74 approved 

November 6, 2012); chapter 26.60 RCW (Senate Bill 5336 signed into law April 21, 2007). 

When called upon to consider the committed intimate relationship doctrine, a court must 

first apply a multifactor test to determine whether such a relationship existed and if so, when it 

came into being. Connell, 127 Wn.2d at 349. Once a trial court determines the existence of a 

committed intimate relationship, the court then evaluates the interest each party has in the 

property acquired during the relationship and makes ajust and equitable distribution of the 

property. Id. The doctrine therefore consists of two separate inquiries: first, whether a 
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committed intimate relationship existed and when it began; and second, if such a relationship 

existed, how to characterize and distribute the parties' property acquired during the relationship. 

Courts consider five factors to determine whether the parties had a committed intimate 

relationship: continuous cohabitation, relationship duration, relationship purpose, pooling of 

resources, and the parties' intent. In re Meretricious Relationship of Long, 158 Wn. App. 919, 

926,244 P.3d 26 (2010). No single factor is determinative or more important than another. 

Walsh I, 183 Wn. App. at 845. '"These factors are neither exclusive nor hypertechriical but 

rather a means to examine all relevant evidence."' Id. (quoting Long, 158 Wn. App. at 926). A 

necessary part of finding such a relationship existed is determining when it began. 

Upon finding a committed intimate relationship, the trial court must then characterize all 

property acquired through the parties' efforts during the relationship. Id. at 841. The court may 

characterize property as either "separate" or "community" by analogy to marital property. Id. 

However, unlike in a marriage dissolution where all property is subject to distribution, in a 

committed intimate relationship only property characterized as community-like property is 

subject to distribution. Id. at 842. Even so, if the court is satisfied that an increase in value of 

separate property is attributable to community labor or funds, the contributing party '"may be 

equitably entitled to reimbursement for the contributions that caused the increase in value."' Id 

(quoting Long, 158 Wn. App. at 929). 

There is a rebuttable presumption that all property acquired during a committed intimate 

relationship belongs to both parties and is subject to equitable distribution. Connell, 127 Wn.2d 

at 351; In re Marriage of Pennington, 142 Wn.2d 592,602, 14 P.3d 752 (2000). This 

presumption applies even if the property is held or titled in only one party's name. Connell, 127 
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Wn.2d at 351; O/ver v. Fowler, 161 Wn.2d 655, 668-69, 168 P.3d 348 (2007). A party can 

challenge the presumption with evidence that the property was acquired with funds that would 

have been characterized as separate property had the parties been married. Connell, 127 Wn.2d 

at 352. 

The character of property is determined under the law of the state in which the couple 

was domiciled at the time ofits acquisition. In re Marriage of Smith, 158 Wn. App. 248,259, 

241 P.3d 449 (2010). "'Separate property retains its separate character when it is brought into 

Washington, unless it is commingled with community property."' Id. (quoting In re Marriage of 

Landry, 103 Wn.2d 807, 810, 699 P.2d 214 (1985)). 

Division One of this court has concluded that an oral agreement between the parties in a 

committed intimate relationship "to keep their incomes and other property separate during their 

relationship may rebut this presumption, provided the agreement is performed." In re Parentage 

ofG. W.-F., 170 Wn. App. 631,634,285 P.3d 208 (2012). The trial court must also evaluate 

such an agreement for procedural and substantive fairness. Id at 634, 645. 

We review de novo the trial court's legal conclusion that a committed intimate 

relationship existed and when it began. Muridan v. Red/, 3 Wn. App. 2d 44, 56,413 P.3d 1072, 

review denied, 191 Wn.2d 1002 (2018). Because this is a mixed question of fact and law, we 

review the trial court's challenged factual findings for substantial evidence, and we review de 

novo whether its findings of fact support its conclusions of law. Id With regard to challenged 

findings, evidence is substantial if it would persuade a fair minded, rational person. Id at 57. 

Then we review for abuse of discretion whether the court's property distribution was just and 

equitable. Id. 
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II. WALSH'S INITIAL PROCEDURAL ARGUMENTS 

As an initial matter, Walsh argues that when this court denied Reynolds's motion for 

discretionary interlocutory review, our commissioner made a final ruling that the trial court 

followed our remand instructions. But denial of discretionary review "does not affect the right of 

a party to obtain later review of the trial court decision or the issues pertaining to that decision." 

RAP 2.3(c). The commissioner did not rule on the merits. Indeed the commissioner correctly 

acknowledged that Reynolds could still appeal as a matter of right upon the trial court's entry of 

its final order. 

Walsh also argues that because Reynolds assigned error to all of the trial court's findings 

of fact, she fails to adequately challenge the trial court's individual findings in this appeal. 

However, RAP l.2(a) permits appellate review when the nature of the challenge is clear and the 

challenged findings are, in fact, set forth in the appellant's brief. Smith v. Emp 't Sec. Dep 't, 155 

Wn. App. 24, 33, 226 P.3d 263 (2010). The nature ofReynolds's challenge to the trial court's 

findings of fact is clear from her brief, so we consider the merits of her arguments. 

III. TRIAL COURT'S RULING ON REMAND 

Reynolds claims that the trial court's ruling on remand violated our mandate in Walsh I, 

183 Wn. App. 830. We agree that the trial court failed on remand to follow our prior decision 

and the trial court's ruling on remand relied on incorrect legal conclusions about the application 

of constitutional provisions. 

A. Law of the Case 

A decision of the appellate court establishes the law of the case and it must be followed 

by the trial court on remand. Lodis v. Corbis Holdings, Inc., 192 Wn. App. 30, 58, 366 P.3d 
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1246 (2015). "[T]he parties and the trial court [are] all bound by the law as made by the decision 

on the first appeal." Id. at 57. 

This rule '"forbids, among other things, a lower court from relitigating issues that were 

decided by a higher court, whether explicitly or by reasonable implication, at an earlier stage of 

the same case."' Lodis, 192 Wn. App. at 56 ( emphasis added) ( quoting Mun. of San Juan v. 

Rullan, 318 F .3d 26, 29 (1st Cir. 2003)). The court "may exercise discretion where an appellate 

court directs it to 'consider' an issue," provided it adheres to the appellate court's instructions. 

In re Marriage of McCausland, 129 Wn. App. 390,399, 118 P.3d 944 (2005), rev'd on other 

grounds, 159 Wn.2d 607 (2007) (quoting State ex. rel. Smith v. Superior Court, 71 Wash. 354, 

357, 128 P. 648 (1912)). But a trial court must adhere to the appellate court's instructions and 

cannot ignore specific holdings and directions on remand. Bank of Am., N.A. v. Owens, 177 Wn. 

App. 181,189,311 P.3d 594 (2013). 

B. Walsh I Was Not Clearly Erroneous 

Before discussing whether the trial court violated the law of the case by ignoring our 

holdings in Walsh I, we must first address Walsh's arguments in her cross-appeal that Walsh I 

was wrongly decided.2 We disagree and decline to revisit Walsh I. 

Under RAP 2.5(c)(2), we may review the propriety of an earlier decision in the same case 

"when the decision is erroneous and when justice would best be served by review." Sintra, Inc. 

2 We note that Reynolds asks us to dismiss Walsh's cross-appeal because Walsh is not an 
"aggrieved party" under RAP 3 .1 and she invited the trial court to decide the case in the very 
way that she now claims was error. Reynolds also claims that Walsh forfeited her constitutional 
claims (discussed below) by failing to bring them in the initial appeal. However, as Walsh's 
arguments are also alternative bases for affirming the trial court, we exercise our discretion to 
address them under RAP 2.5(c)(l). 
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v. City of Seattle, 131 Wn.2d 640, 652, 935 P.2d 555 (1997). Division One recently reiterated 

the test for deviating from a previous decision in the same case: "whether the prior decision was 

clearly erroneous and, if so, whether the erroneous decision works a manifest injustice to one 

party." Morpho Detection, Inc. v. Dep'tofRevenue, --- Wn. App.---, 440 P.3d 1009, 1015 

(2019). Walsh makes a series of arguments contending that we should revisit our holdings in 

Walsh I. 

Walsh first argues that we wrongly held that Washington common law applied to 

property acquired before the parties moved to Washington, asserting that community property 

principles did not apply to property acquired in California under California's statutory scheme at 

the time. In Walsh l, we held that the committed intimate relationship doctrine applied to 

property the parties had acquired in California because the "doctrine is a creature of common 

law, not statute," so there was no need for Washington and California to have "substantially 

equivalent" community property rights schemes under RCW 26.60.090. 183 Wn.2d at 844-45. 

We reasoned that, prior to our legislature's statutory recognition of domestic partnerships in 

2008, "Washington courts recognized a common law [ committed intimate relationship] in a 

'stable, marital-like relationship where both parties cohabit with knowledge that a lawful 

marriage between them does not exist."' Id. at 845 (quoting Long, 158 Wn. App. at 925). 

Indeed, by its very nature as a form of equitable relief, the committed intimate 

relationship doctrine applies in the absence of a statutory basis for equitable distribution of 

property upon the dissolution of an equitable relationship. A fundamental underpinning of the 

controlling cases is that the doctrine applies even where a statute would not recognize 

comparable rights. See Vasquez, 145 Wn.2d at 107 ("Equitable claims are not dependent on the 
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'legality' of the relationship between the parties."); Pennington, 142 Wn.2d at 602 ("We have 

never divorced the meretricious relationship doctrine from its equitable underpinnings."); Olver, 

161 Wn.2d at 668 ("[A]n inability to legally marry did not preclude an equitable claim per se, 

and each claim had to be evaluated on its facts."). Walsh cannot show that Walsh I was clearly 

erroneous in the face of the long line of committed intimate relationship case law. Moreover, 

Walsh conflates the issue in Walsh I, whether a committed intimate relationship existed before 

January 1, 2005, with the separate issue, addressed below, of whether certain property should be 

characterized as separate or community-like. 

Walsh also argues that we misapplied the Long factors because Long involved different 

facts than this case. However, the fact that Long involved different factual circumstances does 

not mean that its broad principles were not applicable to Walsh and Reynolds' s relationship. 

Washington courts consistently apply the factors discussed in Long to determine whether a 

committed intimate relationship exists given the specific facts of the case. See Connell, 127 

Wn.2d at 346; Muridan, 3 Wn. App. 2d at 58-59. The fact that this case is in some ways 

factually distinguishable from Long does not mean it was clearly erroneous to uphold the trial 

court's initial finding of a committed intimate relationship under the Long factors. 

Walsh then argues that, in order to distribute property under a committed intimate 

relationship analysis, the parties must have entered into an implied contract. She claims we 

ignored this issue in her initial appeal and that there was no implied contract between her and 

Reynolds to characterize their assets as community-like property. However, the committed 

intimate relationship doctrine has never treated an implied contract as a precondition. Instead it 

is premised on the notion that the parties' actions and the factual circumstances of their 
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relationship imply a marital-like relationship under common law subject to equitable distribution. 

See Connell, 127 Wn.2d at 346-47. 

Finally, Walsh asserts that Walsh I improperly extended community property rights to 

apply to committed intimate relationships. Although community property law does not apply 

directly to such relationships, it is well established that courts look to the statutory definitions of 

"separate" and "community property" for guidance in proceedings such as these. See Muridan, 3 

Wn. App. 2d at 56 n.4; see also Connell, 127 Wn.2d at 351. Furthermore, "[a]ll property 

considered to be owned by both parties is before the court and is subject to a just and equitable 

distribution" during dissolution of a committed intimate relationship. Connell, 127 Wn.2d at 

35 I. It was not clearly erroneous to apply community property principles. 

In sum, Walsh has not established that Walsh l was erroneously decided and we decline 

to revisit our holdings in that case. We accordingly assess whether the trial court's ruling on 

remand improperly contradicted Walsh I. 

C. The Trial Court Violated the Law of the Case 

In Walsh I, we held: "We reverse the trial court's property distribution and remand to the 

trial court ( 1) to reconsider whether the parties had a common law [ committed intimate 

relationship] before January 1, 2005; and (2) if so, to redistribute the parties' community assets 

accordingly." 183 Wn. App. at 859 (emphasis added). Walsh focuses exclusively on this 

language to argue the scope of remand. But the trial court should not have read this language in 

a vacuum. In the course of the Walsh I decision, we also made clear that the parties' committed 

intimate relationship necessarily began before 2005. 

We began our opinion in Walsh I with a summary of our holdings, including: 
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We reverse the trial court's finding that this [committed intimate relationship] 
began only in 2005 and remand to the trial court to reconsider and to amend its 
finding about when the parties' [ committed intimate relationship] began and then 
to reassess its equitable distribution of community property based on this finding. 

Id at 835. Later, we said that we agreed with Reynolds that the trial court erred in ruling that the 

relationship commenced in January 2005. Id. at 841. We held that the parties' committed 

intimate relationship began "at least as far back as the January 1, 2005 date the trial court 

chose. . . . We also hold, however, that the trial court erred in limiting application of the 

[committed intimate relationship] doctrine to only the 4½ years before the parties registered in 

Washington." Id at 847 (emphasis added). We explained our reasoning and holdings clearly: 

We see no reason why the five [Long] factors that the trial court applied to the 
parties' post-2005 relationship should not also apply to their pre-2005 domestic 
partnership relationship in California, which, as the trial court here expressly 
recognized, involved continuous cohabitation for 'approximately 23 years' in a 
relationship for which the purpose was 'to create a family' while 'holding 
themselves out to the world as a family.' Suppl. CP at 4 I I. Throughout their 
relationship, both Walsh and Reynolds 'contributed their time and energy to ... 
raising ... their family' and to 'joint projects,' with 'no doubt that they intended to 
live together as a family.' Suppl. CP at 411. We hold, therefore, that the trial court 
should have extended application of the [committed intimate relationship] doctrine 
to the parties' relationship before 2005, including their registered domestic 
partnership under California's act, an unimpeachable indicator of the intended 
nature of their relationship. 

Id at 847-48 (emphasis added) (footnote omitted). We again reiterated this reasoning later in the 

opinion: 

The findings of fact and the record do not support the trial court's legal conclusion 
that the parties' [committed intimate relationship] began no earlier than 2005 .... 
[T]he trial court failed to consider the common law and its application to the parties' 
[committed intimate relationship] that existed before California's 2005 statutory 
recognition of such relationships, despite explaining that had Walsh and Reynolds 
been a legally recognized heterosexual marriage, it would not have 'hesitate{d] to 
find that a [ committed intimate relationship] existed for the 20 plus years prior to 
the date of the marriage.' Suppl. CP at 412. Thus, we remand to the trial court to 
consider the extent of the parties' [ committed intimate relationship] during this 
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earlier pre-2005 period, to apply the five Long factors to this portion of their 
relationship, and to revise its property distribution accordingly. 

Id at 851-53 (emphasis added). 

In addition, we also recognized there was substantial evidence that the parties "intended 

to be in a marriage-like relationship with a shared purpose," including evidence of their 

"permanency planning, shared love and intimacy, adopting and raising children as a couple, 

extended family relationships, caring for one another when sick, providing financial and 

nonfinancial support for each other and their children, and holding themselves out as a couple." 

Id at 846-47. 

We conclude that the trial court erred on remand by declining to determine at what point 

before January I, 2005 the committed intimate relationship began. 

IV. THE TRIAL COURT'S LEGAL ERRORS 

While failure to follow the law of the case alone warrants reversal in this case, the trial 

court also committed additional legal errors that warrant discussion to avoid recurrence on 

remand. First, the trial court applied the wrong legal framework in its committed intimate 

relationship analysis. Second, the court assumed a constitutional barrier to finding a committed 

intimate relationship existed prior to 2005 when there was none. 

A. The Trial Court Misapplied the Legal Framework for Committed Intimate Relationships 

I. The trial court conflated the determination of when the committed intimate 
relationship began with the determination of whether property acquired during the 
relationship was community-like or separate. 

Washington courts have treated the existence of committed intimate relationship and the 

characterization of property that the couple has acquired as two questions, but the trial court 

conflated them. See Connell, 121 Wn.2d at 349. The trial court relied too heavily on the issue of 

18 



No. 51125-8-11 

whether the parties intended some or all of their property to stay separate property when 

purportedly deciding whether a committed intimate relationship existed under the Long factors. 

Consistent with Connell and Walsh I, a trial court must determine the whether a 

committed intimate relationship existed and if so, when it began. Only then must the court 

characterize the property acquired during the relationship as community-like or separate. In 

doing so, the trial court must apply the presumption that property acquired during the 

relationship was community-like property subject to equitable distribution. See id at 351. 

If a party has claimed that the parties agreed to maintain their property as separate 

property, then the trial court must determine whether the evidence of an agreement to keep 

property separate was sufficient to overcome the presumption. G. W.-F., 170 Wn. App. at 634. 

The court must also evaluate whether any separate property agreement has been performed, and 

if so, assess the agreement for procedural and substantive fairness. Id 

While the Long factors include whether the parties pooled their resources during the 

relationship, this factor is not determinative of whether a committed intimate relationship existed 

at all. See id. at 642-43. Using the court's assessment of the character of property acquired 

during the relationship as the driving factor to determine the existence of a committed intimate 

relationship would put the cart before the horse. 

2. The trial court's conclusion that there was no committed intimate relationship prior to 
2005 is not supported by the facts of this case. 

We review whether substantial evidence supports the trial court's findings of fact and 

whether those findings support the trial court's conclusions of law. Walsh I, 183 Wn. App. at 

841. The trial court's conclusion on remand that there was a committed intimate relationship 
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after January 1, 2005, but not before, is not supported by the trial court's findings or by the 

record. 

After the first trial, the trial court summarized its findings on the Long factors: (I) except 

for a few brief interruptions, the parties cohabitated from 1988 until 2010, (2) their physical 

intimacy ceased in 1994, except for a brief time in 2007, (3) the purpose of the relationship was 

to create a family, though the parties' commitment was to the children and not to each other, (4) 

although Walsh was the sole financial provider, the parties contributed their time and energy to 

raising their family and jointly remodeled the Federal Way home, and (5) the parties intended to 

live together as a family but maintain separate assets and liabilities, with limited exceptions such 

as the Federal Way property and one family car. We upheld these underlying findings as 

supported by substantial evidence, concluding only that the trial court improperly detennined 

when the committed intimate relationship began. Id. at 846. 

On remand, the court summarized its findings on the Long factors with respect to the 

parties' pre-2005 relationship, in a similar way. The trial court added findings that the parties' 

relationship was not "marital-like," based on the fact that Walsh paid Reynolds for housekeeping 

and childcare and the parties stopped being physically intimate after their second child was born 

in 1994. CP at 771. 

None of the reasons the trial court offered for finding no committed intimate relationship 

before 2005 articulates what about the relationship was/actually different after 2005. The trial 

court identified only that California law changed, effective in 2005. 

The record shows that both pre- and post-2005, the parties continuously cohabited since 

1988, had the shared purpose to raise a family, and jointly contributed to raising their family 
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together. According to the testimony, their physical intimacy ended sometime between 1993 and 

1995, not in 2005. Walsh began making payments to Reynolds far earlier than 2005. And the 

parties titled some property separately from the beginning of their relationship. There is simply 

nothing in the trial court's factual findings or in the record to suggest the factual circumstances 

of the parties' relationship changed or matured to some significant degree on January 1, 2005. 

Thus, the trial court's conclusion that the committed intimate relationship did not begin until 

2005 is not supported by its findings or by the record. 

Like we did in Walsh I, we hold again that the trial court erred in finding that no 

committed intimate relationship existed prior to 2005. 

3. The trial court's reason for declining to find a committed intimate relationship before 
2005 based on California law is untenable. 

In Walsh I, we took particular note of the trial court's statement that had the parties "been 

a legally recognized heterosexual marriage, it would not have 'hestitate[d] to find that a 

[ committed intimate relationship] existed for the 20 plus years prior to the date of the marriage."' 

183 Wn.2d at 853 (quoting CP at 412). Treating a same sex couple differently is inconsistent 

with the case law about committed intimate relationships applying the doctrine to same sex 

couples. See Vasquez, 145 Wn.2d at 107. "Equitable claims are not dependent on the 'legality' 

of the relationship between the parties, nor are they limited by the gender or sexual orientation of 

the parties." Id 

Moreover, the trial court's specific justification for choosing January 1, 2005 as the 
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cutoff date for the parties' committed intimate relationship is not supported by law.3 The trial 

court reasoned that it could not find such a relationship before 2005 because under the applicable 

California law, the parties would not have expected a community property presumption to apply 

to them. 

But California common law has long recognized the application of equitable principles to 

division of property in nonmarital relationships. 

In the absence of an express contract, the courts should inquire into the conduct of 
the parties to determine whether that conduct demonstrates an implied contract, 
agreement of partnership or joint venture, or some other tacit understanding 
between the parties. The courts may also employ the doctrine of quantum meruit, 
or equitable remedies such as constructive or resulting trusts, when warranted by 
the facts of the case. 

Marvin v. Marvin, 18 Cal.3d 660, 665, 557 P.2d I 06 (1976). 

As early as 1986, the California Court of Appeals applied the principles from Marvin to 

uphold the trial court's equal division of property following the termination of the parties' 

nonmarital relationship. Alderson v. Alderson, 180 Cal. App. 3d 450,225 Cal. Rptr. 610 (1986). 

The Court of Appeals held it was proper for the trial court to divide the parties' property equally 

because there was ample evidence that they "impliedly agreed to share equally in their 

acquisitions," including that the parties held themselves out as a married couple and pooled their 

resources, time, and energy to purchase and maintain properties. Id at 461 . And California 

courts have accepted at least as far back as 1988 that there is no legal distinction between 

3 The court's reasoning that finding a committed intimate relationship existed prior to 2005 
would violate Walsh's constitutional rights, and Walsh's corresponding argument on appeal, are 
addressed below. 
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heterosexual and same sex relationships in this context. See Whorton v. Dillingham, 202 Cal. 

App. 3d 447,452 n.l, 248 Cal. Rptr. 405 (1988). 

Therefore, we conclude that California law did not prevent the application of community 

property principles to the parties' pre-2005 relationship. 

In sum, Reynolds has established that the trial court erred as a matter of law in its 

application of the committed intimate relationship doctrine. In addition to failing to follow the 

law of the case, it misapplied the legal analysis established in case law by conflating the 

application of the Long factors with the characterization of property acquired during the 

relationship. And the facts do not support its conclusion that application of the Long factors 

results in a different finding pre- and post-January 1, 2005. Finally, the trial court's 

understanding of California law was inaccurate. 

B. There Were No Constitutional Barriers to Finding a Committed Intimate Relationship 
Before 2005 

The trial court declined to find a committed intimate relationship existed prior to 2005 in 

part on the grounds that doing so would violate the parties' constitutional rights. In her cross

appeal, Walsh argues that transferring her separate property to Reynolds is unconstitutional 

under the takings, due process, and equal protection clauses of the federal and state constitutions. 

As an initial matter, Reynolds argues that Walsh has no constitutionally protected vested 

right to her "separate" property because regardless of whether the property is characterized as 

separate or community-like, all property owned by either party is subject to equitable distribution 

under RCW 26.09.080. But RCW 26.09.080 only applies to registered domestic partnerships, 

and the parties did not register their partnership in Washington until 2009. See RCW 26.60.080 

("Any community property rights of domestic partners ... shall apply from the date of the initial 
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registration of the domestic partnership or June 12, 2008, whichever is later."). With respect to 

property acquired during the parties' committed intimate relationship, only property 

characterized as community-like property is subject to equitable distribution. Connell, 127 

Wn.2d at 352. 

1. Application of the committed intimate relationship doctrine does not violate the 
takings clause. 

Walsh first argues that transferring her property to Reynolds via the committed intimate 

relationship doctrine constitutes a judicial taking under both federal and state constitutions. The 

takings clauses of both the United States and Washington constitutions prevent government from 

taking property from one private party for the sole purpose of giving it to another. Keio v. City 

of New London, 545 U.S. 469, 477, 125 S. Ct. 2655, 162 L. Ed. 2d 439 (2005); WASH. CONST., 

art. I, § 16 ("Private property shall not be taken for private use."). However, we have not 

recognized that this prohibition extends to the judiciary' s power to redistribute property through 

equitable relief or other means. To extend the takings doctrine in such a manner would 

seemingly call many common law equitable doctrines into question. 

Walsh argues that the United States Supreme Court recognized a judicial takings doctrine 

in Stop the Beach Renourishment, Inc. v. Florida Dep 't of Environmental Protection, 560 U.S. 

702, 725, 130 S. Ct. 2592, 177 L. Ed. 2d 184 (20 I 0). However, that portion of the opinion was 

only a plurality; the other four justices who heard the case were not prepared to embrace the 

doctrine that the judicial branch is subject to the takings clause. Id. at 733-34 (Kennedy, J., 

concurring in part); id at 745 (Breyer, J., concurring in part). There being no federally 

recognized judicial takings doctrine, we reject Walsh's argument that the court's equitable 

distribution of the parties' property constituted an unconstitutional taking under federal law. 
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Moreover, Walsh has not presented any cases where a Washington court has applied a 

judicial takings doctrine in the context of equitable distribution of property following dissolution. 

Our Supreme Court has recognized a judicial taking in the context of a court order requiring 

encroachers to pay a property owner in exchange for the encroached-upon land, rather than 

ejecting the encroachers. See Tyree v. Gosa, 11 Wn.2d 572, 580-82, 119 P.2d 926 (1941). 

However, the court more recently retreated from Tyree, clarifying that a trial court's authority to 

craft the type of relief invalidated in Tyree is not outright prohibited by property rules such as the 

takings clause. Proctor v. Huntington, 169 Wn.2d 491, 500-01, 238 P.3d 1117 (2010). 

Walsh has not shown that the takings clause in any way limits a trial court's authority to 

order equitable distribution of assets following the dissolution of a domestic partnership or 

committed intimate relationship. Any proceeding to dissolve a marriage, domestic partnership, 

or committed intimate relationship may involve distributing assets that one party personally 

considers to be separate from the couple's joint property, yet it does not appear that any federal 

or Washington court has found a court-ordered equitable distribution of property to constitute a 

"taking." We reject Walsh's argument. 

2. Application of the committed intimate relationship doctrine does not violate due 
process. 

Walsh also argues that equitable distribution of her property violates the due process 

clauses of the federal and state constitutions. She contends that the application of Washington 

common law to distribute property she previously acquired in California essentially deprives her 

of a vested right to property without due process of law. She relies on an assertion that, at the 

time she acquired those assets, she could not have reasonably expected that they would someday 

be subject to equitable distribution under Washington common law. 
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Walsh has not cited any case where a court recognized a violation of due process on these 

grounds. She instead cites Justice Kennedy's concurrences in Stop the Beach Renourishment. 

560 U.S. at 737 ("a judicial decision that eliminates or substantially changes established property 

rights, which are a legitimate expectation of the owner, is 'arbitrary or irrational' under the Due 

Process Clause") (quoting Lingle v. Chevron U.S.A., Inc., 544 U.S. 528, 542, 125 S. Ct. 2074, 

161 L. Ed. 2d 876 (2005)); Eastern Enterprises v. Apfel, 524 U.S. 498,548, 118 S. Ct. 2131, 141 

L. Ed. 2d 451 (1998) ("If retroactive laws change the legal consequences of transactions long 

closed, the change can destroy the reasonable certainty and security which are the very objects of 

property ownership."). 

But to prevail on this theory, Walsh would have to establish the application of the 

committed intimate relationship doctrine affected her vested rights. See In re Pers. Restraint of 

Carrier, 173 Wn.2d 791, 810-11, 272 P.3d 209 (2012). A vested right "'must be something 

more than a mere expectation based upon an anticipated continuance of the existing law."' Id at 

811 (quoting Godfrey v. State, 84 Wn.2d 959, 963, 530 P.2d 630 (1975)). Walsh has not 

established she had more than a "mere expectation" that distribution of assets upon termination 

of their relationship would be governed by a property regime more favorable to her. Id. 

By the time Walsh and Reynolds made the choice to move to Washington, it was already 

well established here that community-like property principles applied to "stable, marital-like 

relationship[ s] where both parties cohabit with knowledge that a lawful marriage between them 

does not exist." Connell, 127 Wn.2d at 346. Although Washington courts did not explicitly 

recognize the applicability of this doctrine to same sex couples until the following year, see 
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Vasquez, 145 Wn.2d 103, due process does not prevent application of changes in the common 

law where no party's vested rights are affected. See Carrier, 173 Wn.2d at 810-11. 

Although California law may control the character of the property acquired before the 

parties moved to Washington, Smith, 158 Wn. App. at 259, the character of the property is a 

distinct inquiry from the issue of whether and when a committed intimate relationship existed. 

See Connell, 127 Wn.2d at 349. Walsh will have an opportunity to overcome the presumption 

that property acquired during the relationship is community-like. Once the trial court has validly 

determined the duration of the committed intimate relationship, then it can apply the 

presumption, characterize the parties' property, and determine whether the parties intended any 

property to remain separate property. See G. W.-F., 170 Wn. App. at 634. This process preserves 

Walsh's right to argue about her expectation that some property remained her separate property. 

For these reasons, it cannot be said that she is being deprived of her property without due process 

of law. We reject Walsh's due process argument. 

3. Application of the committed intimate relationship doctrine does not violate equal 
protection. 

Walsh next argues that equitable distribution violates equal protection. She claims that 

the court's property distribution deprives her of property based on her sexual orientation. She 

reasons that "only same-sex couples will face the prospect of having private property taken from 

them and redistributed without any compensation or due process in return." Br. ofResp't at 23. 

Walsh seems to have this analysis exactly backwards. Rather than distinguishing 

between same sex and opposite sex couples, the committed intimate relationship doctrine treats 

them the same. And our Supreme Court has made clear that equitable distribution does not apply 

only to those relationships that could have shared the benefits of marriage but chose not to, as 
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Walsh suggests. See Vasquez, 145 Wn.2d at 107. The parties' dissolution in this case is subject 

to the same equitable distribution scheme that would apply to any heterosexual couple in their 

situation. Walsh's equal protection claim is without merit. 

In sum, we reject all of Walsh's constitutional arguments. 

V. THE TRIAL COURT'S ALTERNATIVE DECISION THAT THE PARTIES 
AGREED TO MAINTAIN ALL PROPERTY AS SEPARATE PROPERTY 

The trial court made an alternative finding that the parties agreed to maintain all of their 

property as separate property. It found that, even if a committed intimate relationship existed as 

far back as 1988, there was nevertheless '~clear, cogent and convincing evidence" that the parties 

formed "an agreement for each party to acquire and maintain separate property." CP at 748. 

The court noted that Walsh paid Reynolds compensation for her household chores and childcare, 

which Reynolds treated as income for tax filing purposes; the parties had no joint accounts; the 

parties titled each of their vehicles in their own name, with the exception of the vehicle they 

intended to be a family vehicle. The court reasoned that parties to a committed intimate 

relationship, like spouses or registered domestic partners, "can change the status of their 

community-like property to separate property by mutual agreement." CP at 748. Relying on 

G. W.-F., 170 Wn. App. at 636, Walsh also argues to this court that the parties had an enforceable 

agreement to retain separate ownership of certain property. 

Reynolds contests the trial court's finding that the couple's property was separate in 

character. Reynolds argues first that Walsh failed to raise this issue earlier in the first trial. 

However, it is clear from the record that Walsh has always maintained that she and Reynolds 

carefully kept their finances and assets separate. We therefore consider whether the trial court's 
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alternative finding provides an independent basis for upholding the trial court's property 

distribution, despite the legal errors described above. We conclude it does not. 

Upon finding the existence of a committed intimate relationship, the court must presume 

that all property acquired during the relationship is community property subject to equitable 

distribution. Connell, 127 Wn.2d at 351. In G. W.-F., the trial court found that, despite the 

presence of committed intimate relationship, the parties had formed, and performed, an 

enforceable oral agreement regarding their separate and community-like property. 170 Wn. App. 

at 636. Division One affirmed, reasoning that "[p ]artners in a committed intimate relationship, 

like spouses, may change the status of their community-like property to separate property by 

entering into mutual agreements." Id at 638. The court explained that there was ample evidence 

from the record in that case to rebut the presumption that the parties' property acquired during 

the relationship was community-like property, as the parties avoided commingling their 

individual and joint assets for the entirety of their 25-year relationship. Id at 639-40. The court 

held there was substantial evidence from both parties' testimony that they had agreed they would 

each contribute equally to the payment of their joint household and childcare expenses while 

keeping their incomes separate. Id at 640-41. 

The trial court here has not yet properly determined the time period of the parties' 

committed intimate relationship, and so has not yet properly characterized all the property 

acquired during the relationship. As a part of this characterization of the parties' property, the 

trial court must apply the presumption that all property acquired during the relationship is 

community-like property. We cannot affirm the trial court's finding that the parties' property 

remains separate without proper application of the presumption in favor of community-like 
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property acquired during the committed intimate relationship. See In re Estate of Langeland, 

177 Wn. App. 315, 331, 312 P.3d 657 (2013) ("Because the court failed to apply the correct 

presumption to property acquired during the [parties'] committed intimate relationship, we 

reverse and remand for the trial court to reconsider the proper distribution of the jointly acquired 

assets."), review denied, 187 W n.2d 1010 (2017). 

In addition, the trial court incorrectly concluded that treating certain property as 

community-like would violate the constitution because of Walsh's expectation that the property 

would remain hers. The characterization and distribution of property should be established 

without the impact of an incorrect understanding of constitutional limitations. 

VI. ADDITIONAL ISSUES 

A. Remand to a Different Judge 

Reynolds argues that we should remand this case to a different judge. We may remand to 

a different judge ifwe conclude from the record and the history of this case that "a just and 

expeditious resolution" would be best served by doing so. GMAC v. Everett Chevrolet, Inc., 179 

Wn. App. 126, 154,317 P.3d 1074 (2014). We so conclude and therefore order that this case be 

remanded to a different trial judge. 

On remand, the new trial judge will have the discretion to order a new hearing or rely on 

the transcripts of the prior trials in this case for the purpose of determining the appropriate pre-

2005 start date for the parties' committed intimate relationship and characterizing their property 

for distribution. 
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B. Attorney Fees 

1. Attorney fees on remand 

Reynolds argues the trial court improperly denied her request for attorney fees on 

remand. We disagree. 

Attorney fees in a dissolution proceeding are based on need and ability to pay. RCW 

26.09.140; In re Marriage of Terry, 79 Wn. App. 866,871,905 P.2d 935 (1995). We review a 

trial court's attorney fee award for abuse of discretion. Kellar v. Estate of Kellar, 172 Wn. App. 

562,591,291 P.3d 906 (2012). The party challenging a fee award bears the burden of showing it 

was "clearly untenable or manifestly unreasonable." Wash. State Commc'n Access Project v. 

Regal Cinemas, Inc., 173 Wn. App. 174,219,293 P.3d 413 (2013). 

The trial court noted that it "considered need and ability to pay. Ms. Reynolds has 

income and assets available to her to pay her own attorney fees and costs." CP at 645. We give 

great deference to the trial court in making these decisions, and Reynolds has not shown that the 

court's decision was "clearly untenable or manifestly unreasonable." Wash. State Commc'n 

Access Project, 173 Wn. App. at 219. We hold the trial court did not abuse its discretion in 

denying attorney fees on remand. 

2. Attorney fees on appeal 

Reynolds also argues we should award her attorney fees on appeal under RAP 18.9, on 

the grounds that her appeal is only necessary because the trial court violated the law of the case 

at the urging of Walsh. Under RAP 18. 9( a) we may award fees to a party who is harmed by 

either a delay caused by the other party's frivolous appeal or the other party's failure to comply 

by court rules. But there is no indication that Walsh has failed to comply with any court rules 
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and her appeal is not frivolous. We hold Reynolds is not entitled to attorney fees under RAP 

18.9. 

However, RCW 26.09.140 provides an independent basis for awarding fees on appeal 

from the dissolution of a registered domestic partnership. "Upon any appeal, the appellate court 

may, in its discretion, order a party to pay for the cost to the other party of maintaining the 

appeal and attorneys' fees in addition to statutory costs." RCW 26.09.140. 

Washington courts have reasoned that, although they may analogize to the statutory 

regimes governing marriage for guidance in resolving the dissolution of committed intimate 

relationships, RCW 26.09.140 itself is still inapplicable to such relationships. See W. Cmty. 

Bank v. Helmer, 48 Wn. App. 694, 699, 740 P.2d 359 (1987); Foster v. Thilges, 61 Wn. App. 

880, 887-88, 812 P.2d 523 (1991). But this case is not solely a committed intimate relationship 

proceeding. Although issues pertaining to the parties' pre-domestic partnership relationship 

were the only remaining issues on remand, this case still arose out of a domestic partnership 

dissolution proceeding under chapter 26.09 RCW. RCW 26.09.140 grants us discretion to award 

fees and costs on "any appeal" arising from a domestic partnership dissolution. As Reynolds is 

the prevailing party on appeal, we exercise that discretion to award her fees and costs associated 

with this appeal, with the specific amount to be determined by a commissioner of this court. 

CONCLUSION 

We reverse and remand for a different trial judge to enter findings consistent with the law 

of the case and the committed intimate relationship doctrine as articulated in this opinion. The 

trial court must determine when, prior to 2005, the committed intimate relationship began in 

accordance with our prior decision. The trial court must apply the presumption that all property 
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acquired during the committed intimate relationship is community-like. The court must then 

characterize the parties' property as either community-like or separate by applying that 

presumption and by considering whether the parties had an agreement to maintain separate 

property. The trial court must do so with the understanding that there is no constitutional barrier 

to applying the presumption to community-like property acquired during the committed intimate 

relationship. The trial court must then distribute the property accordingly. 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 

2.06.040, it is so ordered. 

We concur: 

/\l,,:J_~--
Melnick, P.J. J 
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APPENDIXB 



UNITED STATES CONSTITUTION 

Article 1 

Section 1. 

All legislative powers herein granted shall be vested in a Congress of the United States, which 
shall consist of a Senate and House of Representatives. 

Section 2. 

The House of Representatives shall be composed of members chosen every second year by the 
people of the several states, and the electors in each state shall have the qualifications requisite 
for electors of the most numerous branch of the state legislature. 

No person shall be a Representative who shall not have attained to the age of twenty five years, 
and been seven years a citizen of the United States, and who shall not, when elected, be an 
inhabitant of that state in which he shall be chosen. 

Representatives and direct truces shall be apportioned among the several states which may be 
included within this union, according to their respective numbers, which shall be determined by 
adding to the whole number of free persons, including those bound to service for a term of years, 
and excluding Indians not truced, three fifths of all other Persons. The actual Enumeration shall 
be made within three years after the first meeting of the Congress of the United States, and 
within every subsequent term of ten years, in such manner as they shall by law direct. The 
number of Representatives shall not exceed one for every thirty thousand, but each state shall 
have at least one Representative; and until such enumeration shall be made, the state of New 
Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode Island and Providence 
Plantations one, Connecticut five, New York six, New Jersey four, Pennsylvania eight, Delaware 
one, Maryland six, Virginia ten, North Carolina five, South Carolina five, and Georgia three. 

When vacancies happen in the Representation from any state, the executive authority thereof 
shall issue writs of election to fill such vacancies. 

The House of Representatives shall choose their speaker and other officers; and shall have the 
sole power of impeachment. 

Section 3. 

The Senate of the United States shall be composed of two Senators from each state, chosen by 
the legislature thereof, for six years; and each Senator shall have one vote. 

Immediately after they shall be assembled in consequence of the first election, they shall be 
divided as equally as may be into three classes. The seats of the Senators of the first class shall 
be vacated at the expiration of the second year, of the second class at the expiration of the fourth 
year, and the third class at the expiration of the sixth year, so that one third may be chosen every 
second year; and if vacancies happen by resignation, or otherwise, during the recess of the 
legislature of any state, the executive thereof may make temporary appointments until the next 
meeting of the legislature, which shall then fill such vacancies. 



No person shall be a Senator who shall not have attained to the age of thirty years, and been nine 
years a citizen of the United States and who shall not, when elected, be an inhabitant of that state 
for which he shall be chosen. 

The Vice President of the United States shall be President of the Senate, but shall have no vote, 
unless they be equally divided. 

The Senate shall choose their other officers, and also a President pro tempore, in the absence of 
the Vice President, or when he shall exercise the office of President of the United States. 

The Senate shall have the sole power to try all impeachments. When sitting for that purpose, they 
shall be on oath or affirmation. When the President of the United States is tried, the Chief Justice 
shall preside: And no person shall be convicted without the concurrence of two thirds of the 
members present. 

Judgment in cases of impeachment shall not extend further than to removal from office, and 
disqualification to hold and enjoy any office of honor, trust or profit under the United States: but 
the party convicted shall nevertheless be liable and subject to indictment, trial, judgment and 
punishment, according to law. 

Section 4. 

The times, places and manner of holding elections for Senators and Representatives, shall be 
prescribed in each state by the legislature thereof; but the Congress may at any time by law make 
or alter such regulations, except as to the places of choosing Senators. 

The Congress shall assemble at least once in every year, and such meeting shall be on the first 
Monday in December, unless they shall by law appoint a different day. 

Section 5. 

Each House shall be the judge of the elections, returns and qualifications of its own members, 
and a majority of each shall constitute a quorum to do business; but a smaller number may 
adjourn from day to day, and may be authorized to compel the attendance of absent members, in 
such manner, and under such penalties as each House may provide. 

Each House may determine the rules of its proceedings, punish its members for disorderly 
behavior, and, with the concurrence of two thirds, expel a member. 

Each House shall keep a journal of its proceedings, and from time to time publish the same, 
excepting such parts as may in their judgment require secrecy; and the yeas and nays of the 
members of either House on any question shall, at the desire of one fifth of those present, be 
entered on the journal. 

Neither House, during the session of Congress, shall, without the consent of the other, adjourn 
for more than three days, nor to any other place than that in which the two Houses shall be 
sitting. 

Section 6. 



The Senators and Representatives shall receive a compensation for their services, to be 
ascertained by law, and paid out of the treasury of the United States. They shall in all cases, 
except treason, felony and breach of the peace, be privileged from arrest during their attendance 
at the session of their respective Houses, and in going to and returning from the same; and for 
any speech or debate in either House, they shall not be questioned in any other place. 

No Senator or Representative shall, during the time for which he was elected, be appointed to 
any civil office under the authority of the United States, which shall have been created, or the 
emoluments whereof shall have been increased during such time: and no person holding any 
office under the United States, shall be a member of either House during his continuance in 
office. 

Section 7. 

All bills for raising revenue shall originate in the House of Representatives; but the Senate may 
propose or concur with amendments as on other Bills. 

Every bill which shall have passed the House of Representatives and the Senate, shall, before it 
become a law, be presented to the President of the United States; ifhe approve he shall sign it, 
but if not he shall return it, with his objections to that House in which it shall have originated, 
who shall enter the objections at large on their journal, and proceed to reconsider it. If after such 
reconsideration two thirds of that House shall agree to pass the bill, it shall be sent, together with 
the objections, to the other House, by which it shall likewise be reconsidered, and if approved by 
two thirds of that House, it shall become a law. But in all such cases the votes of both Houses 
shall be determined by yeas and nays, and the names of the persons voting for and against the 
bill shall be entered on the journal of each House respectively. If any bill shall not be returned by 
the President within ten days (Sundays excepted) after it shall have been presented to him, the 
same shall be a law, in like manner as if he had signed it, unless the Congress by their 
adjournment prevent its return, in which case it shall not be a law. 

Every order, resolution, or vote to which the concurrence of the Senate and House of 
Representatives may be necessary ( except on a question of adjournment) shall be presented to 
the President of the United States; and before the same shall take effect, shall be approved by 
him, or being disapproved by him, shall be repassed by two thirds of the Senate and House of 
Representatives, according to the rules and limitations prescribed in the case of a bill. 

Section 8. 

The Congress shall have power to lay and collect taxes, duties, imposts and excises, to pay the 
debts and provide for the common defense and general welfare of the United States; but all 
duties, imposts and excises shall be uniform throughout the United States; 

To borrow money on the credit of the United States; 

To regulate commerce with foreign nations, and among the several states, and with the Indian 
tribes; 

To establish a uniform rule of naturalization, and uniform laws on the subject of bankruptcies 
throughout the United States; 



To coin money, regulate the value thereof, and of foreign coin, and fix the standard of weights 
and measures; 

To provide for the punishment of counterfeiting the securities and current coin of the United 
States; 

To establish post offices and post roads; 

To promote the progress of science and useful arts, by securing for limited times to authors and 
inventors the exclusive right to their respective writings and discoveries; 

To constitute tribunals inferior to the Supreme Court; 

To define and punish piracies and felonies committed on the high seas, and offenses against the 
law of nations; 

To declare war, grant letters of marque and reprisal, and make rules concerning captures on land 
and water; 

To raise and support armies, but no appropriation of money to that use shall be for a longer term 
than two years; 

To provide and maintain a navy; 

To make rules for the government and regulation of the land and naval forces; 

To provide for calling forth the militia to execute the laws of the union, suppress insurrections 
and repel invasions; 

To provide for organizing, arming, and disciplining, the militia, and for governing such part of 
them as may be employed in the service of the United States, reserving to the states respectively, 
the appointment of the officers, and the authority of training the militia according to the 
discipline prescribed by Congress; 

To exercise exclusive legislation in all cases whatsoever, over such District (not exceeding ten 
miles square) as may, by cession of particular states, and the acceptance of Congress, become the 
seat of the government of the United States, and to exercise like authority over all places 
purchased by the consent of the legislature of the state in which the same shall be, for the 
erection of forts, magazines, arsenals, dockyards, and other needful buildings;--And 

To make all laws which shall be necessary and proper for carrying into execution the foregoing 
powers, and all other powers vested by this Constitution in the government of the United States, 
or in any department or officer thereof. 

Section 9. 

The migration or importation of such persons as any of the states now existing shall think proper 
to admit, shall not be prohibited by the Congress prior to the year one thousand eight hundred 
and eight, but a tax or duty may be imposed on such importation, not exceeding ten dollars for 
each person. 

The privilege of the writ of habeas corpus shall not be suspended, unless when in cases of 
rebellion or invasion the public safety may require it. 



No bill of attainder or ex post facto Law shall be passed. 

No capitation, or other direct, tax shall be laid, unless in proportion to the census or enumeration 
herein before directed to be taken. 

No tax or duty shall be laid on articles exported from any state. 

No preference shall be given by any regulation of commerce or revenue to the ports of one state 
over those of another: nor shall vessels bound to, or from, one state, be obliged to enter, clear or 
pay duties in another. 

No money shall be drawn from the treasury, but in consequence of appropriations made by law; 
and a regular statement and account of receipts and expenditures of all public money shall be 
published from time to time. 

No title of nobility shall be granted by the United States: and no person holding any office of 
profit or trust under them, shall, without the consent of the Congress, accept of any present, 
emolument, office, or title, of any kind whatever, from any king, prince, or foreign state. 

Section 10. 

No state shall enter into any treaty, alliance, or confederation; grant letters of marque and 
reprisal; coin money; emit bills of credit; make anything but gold and silver coin a tender in 
payment of debts; pass any bill of attainder, ex post facto law, or law impairing the obligation of 
contracts, or grant any title of nobility. 

No state shall, without the consent of the Congress, lay any imposts or duties on imports or 
exports, except what may be absolutely necessary for executing it's inspection laws: and the net 
produce of all duties and imposts, laid by any state on imports or exports, shall be for the use of 
the treasury of the United States; and all such laws shall be subject to the revision and control of 
the Congress. 

No state shall, without the consent of Congress, lay any duty of tonnage, keep troops, or ships of 
war in time of peace, enter into any agreement or compact with another state, or with a foreign 
power, or engage in war, unless actually invaded, or in such imminent danger as will not admit 
of delay. 



UNITED STATES CONSTITUTION 

Amendment 4 - Search and Seizure 

The right of the people to be secure in their persons, houses, papers, and effects, against 

unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon 

probable cause, supported by Oath or affirmation, and particularly describing the place to be 

searched, and the persons or things to be seized. 



UNITED STATES CONSTITUTION 

Amendment 5 - Trial and Punishment, Compensation for Takings 

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or 
in the Militia, when in actual service in time of War or public danger; nor shall any person be 
subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in 
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for public use, without just 
compensation. 



Constitution of the State of Washington Article I Section 12 

PREAMBLE 

We, the people of the State of Washington, grateful to 
the Supreme Ruler of the Universe for our liberties, do ordain 
this constitution. 

ARTICLE I 
DECLARATION OF RIGHTS 

SECTION 1 POLITICAL POWER. All political 
power is inherent in the people, and governments derive their 
just powers from the consent of the governed, and are estab
lished to protect and maintain individual rights. 

SECTION 2 SUPREME LAW OF THE LAND. 
The Constitution of the United States is the supreme law of 
the land. 

SECTION 3 PERSONAL RIGHTS. No person shall 
be deprived of life, liberty, or property, without due process 
of law. 

SECTION 4 RIGHT OF PETITION AND ASSEM
BLAGE. The right of petition and of the people peaceably 
to assemble for the common good shall never be abridged. 

SECTION S FREEDOM OF SPEECH. Every per
son may freely speak, write and publish on all subjects, being 
responsible for the abuse of that right 

SECTION 6 OATHS - MODE OF ADMINISTER
ING. The mode of administering an oath, or afflnnation, 
shall be such as may be most consistent with and binding 
upon the conscience of the person to whom such oath, or 
atrmnation, may be administered. 

SECTION 7 INVASION OF PRIVATE AFFAIRS 
OR HOME PROHIBITED. No person shall be disturbed 
in his private affairs, or bis home invaded, without authority 
oflaw. 

SECTION 8 IRREVOCABLE PRIVILEGE, 
FRANCfilSE OR IMMUNITY PROHIBITED. No law 
granting irrevocably any privilege, franchise or immunity, 
shall be passed by the legislature. 

SECTION 9 RIGHTS OF ACCUSED PERSONS. 
No person shall be compelled in any criminal case to give 
evidence against himself, or be twice put in jeopardy for the 
same offense. 

SECTION 10 ADMINISTRATION OF JUSTICE. 
Justice in all cases shall be administered openly, and without 
unnecessary delay. 

SECTION 11 RELIGIOUS FREEDOM. Absolute 
freedom of conscience in all matters of religious sentiment, 
belief and worship, shall be guaranteed to every individual, 
and no one shall be molested or disturbed in person or prop
erty on account of religion; but the liberty of conscience 

(Rev. 12-10) 

hereby secured shall not be so construed as to excuse acts of 
licentiousness or justify practices inconsistent with the peace 
and safety of the state, No public money or property shall be 
appropriated for or applied to any religious worship, exercise 
or instruction, or the support of any religious establishment: 
PROVIDED, HOWEVER, That this article shall not be so 
construed as to forbid the employment by the state of a chap~ 
lain for such of the state custodial, correctional, and mental 
institutions, or by a county's or public hospital district's hos
pital, health care facility, or hospice, as in the discretion of 
the legislature may seem justified. No religious qualification 
shall be required for any public office or employment, nor 
shall any person be incompetent as a witness or juror, in con
sequence of his opinion on matters of religion, nor be ques
tioned in any court of justice touching his religious belief to 
affect the weight of his testimony. [AMENDMENT 88, 
1993 House Joint Resolution No. 4200, p 3062. Approved 
November 2, 1993.] 

Amendment 3.C (1957) - Art. l Secllon 11 RELIGIOUS FREE
DOM - Absolute freedom of conscience In all matters of religious senti
ment, belief and worship, shall be guaranteed to every individual and no one 
shall be molested or disturbed In person or property on account of religion; 
but the liberty of conscience hereby secured shall not be so cons/nled as to 
ac111e act.r of licentiousness or Justljj, practices lnconsl.ttent with the peace 
and safety of the state. No public money or proputy shall be appropriated 
for or applied to any religious worship, exercise or ln.rtructlon, or the sup
port of any religious establuhment: Provided, however, That this article 
shall not be so construed as to forbid the employment by the state of a chap
lain for such of the stale cwtodial, co"ectlonal and mental IMtltutlom tu In 
the disc1'4tlon of the legislature may aeem Justlfled. No religious quallflca
tion shall be required for any public office or employment, nor shall any per
son be Incompetent as a witness or Juror, In con.requence o/hls opinion on 
matters of religion, nor be questioned In any court of justice touching his 
religious belief to affect the weight of his testimony. [AMENDMENT 34, 
1957 Senate Joint Resolution No. 141 p 1299. ApprovedNovcmber4, 19S8.] 

Amendment 4 (1904) - Art. 1 Section 11 RELIGIOUS FREE
DOM - Absolute freedom of conscience in all matters of religious aentl
ment, belief and worship, .rhall be guaranteed to every Individual, and no one 
shall be molested or disturbed In person or property on account of religion,· 
bul the libuty of conscience hereby secured shall not be 10 construed as ta 
excuae ac/3 o/llcenlioumess or jwtlf, practices inconsistent with the peace 
and safety of the state. No public money or property shall be appropriated 
for or applied to any religious worship, exercise or lns1"'cllon, or the sup
port of any rellglou.1 establishment. Provided, however, Thal this article 
.rhall not be so con.r/nled u to forbid the employment by the state of a chap
lain for the state penitentiary, and for such of the state reformatorlea tu In 
the discretion of the legl.tlature may seem Justljled. No religious quallflca
tion shall be required for any public office or employment, nor shall any per
son be Incompetent a:, a witneu or Juror. In consequence of his opinion on 
matters of religion, nor be questioned In any court of justice touching his 
religious belief to affect the weight of his testimony. [AMENDMENT 4, 
1903 p 283 Section 1. Approved November, 1904.] 

Original tc:r.t - Art. 1 Section 11 RELIGIOUS PREEDOM -
Absolutefreedom of conscience in all matters of religious sentiment, belief, 
and worship, shall be guaranteed to every individual, and no one shall be 
mole.rted or disturbed in person, or property, on account of religion,· but the 
liberty of con.rcience hereby secured shall not be so construBd as to excu.re 
acts of licentiousness, or Jwtlfy practices lnconsi.ttent with the peace and 
safety of the stale. No public money or property shall be appropriated/or, 
or applied to any nllglous worship, aercue or lnstructlon, or the support of 
any religious utablisliment. No religious quallflcation shall be required/or 
any public office, or employment, nor shall any person be incompetent as a 
witness, or Juror, In comequence of ht, opinion on matter, of religion, nor 
be que.rtioned In any court ofjustlce touching hla religioua belief to affect the 
weight of his te.rtlmony. 

SECTION 12 SPECIAL PRIVILEGES AND 
IMMUNmES PROHIBITED. No law shall be passed 
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Article I Section 13 Constitution of the State of Washington 

granting to any citizen, class of citizens, or corporation other 
than municipal, privileges or immunities which upon the 
same tenns shall not equally belong to all citizens, or corpo
rations. 

SECTION 13 HABEAS CORPUS. The privilege of 
the writ of habeas corpus shall not be suspended, unless in 
case of rebellion or invasion the public safety requires it 

SECTION 14 EXCESSIVE BAIL, FINES AND 
PUNISHMENTS. Excessive bail shall not be required, 
excessive fines imposed, nor cruel punishment inflicted. 

SECTION 15 CONVICTIONS, EFFECT OF. No 
conviction shall work corruption of blood, nor forfeiture of 
estate. 

SECTION 16 EMINENT DOMAIN. Private prop
erty shall not be taken for private use, except for private ways 
of necessity, and for drains, flumes, or ditches on or across 
the lands of others for agricultural, domestic, or sanitary pur
poses. No private property shall be taken or damaged for 
public or private use without just compensation having been 
first made, or paid into court for the owner, and no right-of
way shall be appropriated to the use of any corporation other 
than municipal until full compensation therefor be first made 
in money, or ascertained and paid into court for the owner, 
irrespective of any benefit from any improvement proposed 
by such corporation, which compensation shall be ascer
tained by a jury, unless a jury be waived, as in other civil 
cases in courts of record, in the manner prescribed by law. 
Whenever an attempt is made to take private property for a 
use alleged to be public, the question whether the contem
plated use be really public shall be a judicial question, and 
determined as such, without regard to any legislative asser
tion that the use is public: Provided, That the taking of pri
vate property by the state for land reclamation and settlement 
pwposes is hereby declared to be for public use. [AMEND
MENT 9, 1919 p 385 Section 1. Approved November, 
1920.] 

Orlslaal test-Art, 1 Section 16 EMINENT DOMAIN - Private 
property ahall not be taken/or private use, except for private ways of neces
sity, and for drain,, flumu or ditches on or acroas the lands of othen for 
agricultura~ domestic or sanitary purposu. No private property shall be 
taken or damaged/or public or private use without just compensation having 
first been made, or paid Into court for the owner, and no right of way shall 
be appropriated lo the use of any corporation other than municipal, until.fall 
compensation therefor be fir.rt made In money, or ascertained and paid Into 
the court for the owner, lrrf!.fpectlve of any benefit from any improvement 
proposed by such corporation, which compensation shall be ascertained by 
a jury, unless a jury be waived as In other civil cases In courts a/record, in 
the manner prucrlbed by law. Whenever an attempt Is made to take private 
property for a use alleged to be public, the question whether the contem~ 
plated use be really public shall be a judicial question, and determined as 
such without regard lo any legislative assertion that the use ls public. 

SECTION 17 IMPRISONMENT FOR DEBT. 
There shall be no imprisonment for debt, except in cases of 
absconding debtors. 

[Page 6) 

SECTION 18 MILITARY POWER, LIMITATION 
OF. The military shall be in strict subordination to the civil 
power. 

SECTION 19 FREEDOM OF ELECTIONS. All 
Elections shall be free and equal, and no power, civil or mili
tary, shall at any time interfere to prevent the free exercise of 
the right of suffrage. 

SECTION 20 BAIL, WHEN AUTHORIZED. All 
persons charged with crime shall be bailable by sufficient 
sureties, except for capital offenses when the proof is evident, 
or the presumption great. Bail may be denied for offenses 
punishable by the possibility of life in prison upon a showing 
by clear and convincing evidence of a propensity for violence 
that creates a substantial likelihood of danger to the commu
nity or any persons, subject to such limitations as shall be 
determined by the legislature. [AMENDMENT 104, 2010 
Engrossed Substitute House Joint Resolution No. 4220, p 
3129. Approved November 2, 2010.] 

Orlgtnal text - Art. 1 Section 20 BAIL, WHEN AUTHORIZED 
- All persom charged with crime shall be bailable by sufficient .ruretlu, 
except for capital offenses when the proof is evident, or the presumption 
great, 

SECTION 21 TRIAL BY JURY. The right oftrial by 
jury shall remain inviolate, but the legislature may provide 
for a jury of any number less than twelve in courts not of 
record, and for a verdict by nine or more jurors in civil cases 
in any court of record, and for waiving of the jury in civil 
cases where the consent of the parties interested is given 
thereto. 

SECTION 22 RIGHTS OF THE ACCUSED. In 
criminal prosecutions the accused shall have the right to 
appear and defend in person, or by counsel, to demand the 
nature and cause of the accusation against him, to have a copy 
thereof, to testify in his own behalf, to meet the witnesses 
against him face to face, to have compulsory process to com
pel the attendance of witnesses in his own behalf, to have a 
speedy public trial by an impartial jury of the county in which 
the offense is charged to have been committed and the right 
to appeal in all cases: Provided, The route traversed by any 
railway coach, train or public conveyance, and the water tra
versed by any boat shall be criminal districts; and the juris
diction of all public offenses committed on any such railway 
car, coach, train, boat or other public conveyance, or at any 
station or depot upon such route, shall be in any county 
through which the said car, coach, train, boat or other public 
conveyance may pass during the trip or voyage, or in which 
the trip or voyage may begin or terminate. In no instance 
shall any accused person before final judgment be compelled 
to advance money or fees to secure the rights herein guaran
teed. [AMENDMENT 10, 1921 p 79 Section 1. Approved 
November, 1922.] 

Original text - Art. 1 Section 22 RIGHTS OF ACCUSED PER
SONS-In criminal prosecution, the accwed shall have the right to appear 
and defend in person, and by counsel, to demand the nature and caU3e o/the 
accusation again.rt him, to have a copy thereof. lo testljjl In his own behalf, 
lo meet the witnesses against him/ace to face, to have compuuory process to 
compel the attendance ofwltnusu In hla own behalf, to have a speedy public 
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§ 297.5. Rights, protections and benefits; responsibilities; ... , CA FAM§ 297.5 

West's Annotated California Codes 
Family Code (Refs & Annos) 

Division 2.5. Domestic Partner Registration (Refs & Annos) 
Part 1. Definitions (Refs & Annos) 

West's Ann.Cal.Fam.Code § 297.5 

§ 297.5. Rights, protections and benefits; responsibilities; obligations and 

duties under law; date of registration as equivalent of date of marriage 

Effective:January~2007 
Currentness 

(a) Registered domestic partners shall have the same rights, protections, and benefits, and shall be subject to the same 

responsibilities, obligations, and duties under law, whether they derive from statutes, administrative regulations, court rules, 

government policies, common law, or any other provisions or sources of law, as are granted to and imposed upon spouses. 

(b) Former registered domestic partners shall have the same rights, protections, and benefits, and shall be subject to the same 

responsibilities, obligations, and duties under law, whether they derive from statutes, administrative regulations, court rules, 

government policies, common law, or any other provisions or sources oflaw, as are granted to and imposed upon former spouses. 

( c) A surviving registered domestic partner, following the death of the other partner, shall have the same rights, protections, and 

benefits, and shall be subject to the same responsibilities, obligations, and duties under law, whether they derive from statutes, 

administrative regulations, court rules, government policies, common law, or any other provisions or sources of law, as are 

granted to and imposed upon a widow or a widower. 

(d) The rights and obligations of registered domestic partners with respect to a child of either of them shall be the same as those 

of spouses. The rights and obligations of former or surviving registered domestic partners with respect to a child of either of 

them shall be the same as those of former or surviving spouses. 

( e) To the extent that provisions of California law adopt, refer to, or rely upon, provisions of federal law in a way that otherwise 

would cause registered domestic partners to be treated differently than spouses, registered domestic partners shall be treated by 

California law as if federal law recognized a domestic partnership in the same manner as California law. 

(f) Registered domestic partners shall have the same rights regarding nondiscrimination as those provided to spouses. 

(g) No public agency in this state may discriminate against any person or couple on the ground that the person is a registered 

domestic partner rather than a spouse or that the couple are registered domestic partners rather than spouses, except that nothing 

in this section applies to modify eligibility for long-term care plans pursuant to Chapter 15 ( commencing with Section 21660) 

of Part 3 of Division 5 of Title 2 of the Government Code. 

WESTLAW © 2019 Thomson Reuters. No claim to original U.S. Government Works. 



§ 297.5. Rights, protections and benefits; responsibilities; ... , CA FAM§ 297.5 

(h) This act does not preclude any state or local agency from exercising its regulatory authority to implement statutes providing 

rights to, or imposing responsibilities upon, domestic partners. 

(i) This section does not amend or modify any provision of the California Constitution or any provision of any statute that was 

adopted by initiative. 

(j) Where necessary to implement the rights of registered domestic partners under this act, gender-specific terms referring to 

spouses shall be construed to include domestic partners. 

(k)(l) For purposes of the statutes, administrative regulations, court rules, government policies, common law, and any other 

provision or source of law governing the rights, protections, and benefits, and the responsibilities, obligations, and duties of 

registered domestic partners in this state, as effectuated by this section, with respect to community property, mutual responsibility 

for debts to third parties, the right in particular circumstances of either partner to seek financial support from the other following 

the dissolution of the partnership, and other rights and duties as between the partners concerning ownership of property, any 

reference to the date of a marriage shall be deemed to refer to the date of registration of a domestic partnership with the state. 

(2) Notwithstanding paragraph (1), for domestic partnerships registered with the state before January 1, 2005, an agreement 

between the domestic partners that the partners intend to be governed by the requirements set forth in Sections 1600 to 1620, 

inclusive, and which complies with those sections, except for the agreement's effective date, shall be enforceable as provided 

by Sections 1600 to 1620, inclusive, if that agreement was fully executed and in force as of June 30, 2005. 

Credits 
(Added by Stats.2003, c. 421 (A.B.205), § 4, operative Jan. 1, 2005. Amended by Stats.2004, c. 947 (A.B.2580), § 2; Stats.2006, 

c. 802 (S.B.1827), § 2.) 
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